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In the United States District Court for the 
Northern District of California, Southern Division 


No. 33618 


UNION BOND & TRUST COMPANY, a Corpo- 
ration, 
Plaintiff. 
VS. 


BLUE CREEK REDWOOD COMPANY, INC., 
HAROLD L. WARD, FREDERICK  S. 
STRONG, JR... MARJORIE W. STRONG, 
VIRGINIA PALMER WARD, Wife of Har- 
old Lee Ward, FREDERICK S. STRONG, 
38RD, JOHN W. STRONG, MARJORIE 
STRONG RUSSEL, ROSAMOND ANNE 
STRONG PETERS, VIRIGINIA PALMER 
WARD, Daughter of Harold Lee Ward and 
Mirna Valmer Ward Eo TZaA BE PH 
PALMER WARD, ANN WARD, FIRST 
DOE, SECOND DOE, THIRD DOE, FIRST 
ROE COMPANY, a Corporation, SECOND 
ROE COMPANY, a Corporation, and THIRD 
ROE COMPANY. a Corporation, 

Defendants. 


COMPLAINT 


Comes Now Union Bond & Trust Company, a 
corporation, the plaintiff above named, and for 
eause of action against defendants, and each of 
them, shows as follows: 
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1s 
Plaintiff Union Bond & Trust Company was, at. 
all times mentioned herein, and is a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of Oregon. 


Le 
Defendant Blue Creek Redwood Company, Ince.. 
was, at all times mentioned herein, and is a corpora- 
tion organized and existing under and by virtue 
of the laws of the State of Delaware and doing busi- 
ness in the State of California. 


1QOE 

Defendants Harold L. Ward, Frederick S. Strong, 
Jr., Marjorie W. Strong, Virginia Palmer Ward, 
John W. Strong, Marjorie Strong Russel, Rosa- 
mond Anne Strong Peters, Virginia Palmer Ward, 
Klizabeth Palmer Ward and Ann Ward were, at. 
all times mentioned herein, and are citizens and 
residents of the State of Michigan. Defendant Fred- 
erick S. Strong 3rd was, at all times mentioned 
herein, and is a citizen and resident of the State of 
Mlinois. 

IV. 

Defendants First Doe, Second Doe, Third Doe, 
Mirst Roe Company, Second Roe Company and 
Third Roe Company are sued herein by fictitious 
nanes for the reason that the true names of said 
defendants are nnknown to plaintiff. Each of said 
fictitiously named defendants was, at all times 
herein mentioned, and is a citizen and resident 
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of a state of the United States other than the State 
of Oregon. 
My 
The matter in controversy herein, exclusive of 
interests and costs, exceeds the sum of $3,000. 


VI. 

On or about May 1, 1946, defendant Blue Creek 
Redwood Company, Ine., made and entered into 
with A. K. Wilson, that certain agreement dated 
May 1, 1946, wherein defendant Blue Creek Red- 
wood Company, Ince., is named as Seller and A. K. 
Wilson is named as Purchaser, for the sale and 
purchase of certaim land in the County of Hum- 
boldt. State of Cahfomnia, more particularly de- 
scribed in said agreement. A true copy of said 
agreement is attached hereto, marked Exhibit ° A.” 
and is incorporated herein as fully as though sect 
forth at length. By assignment plaintiff Omion 
Bond & Trust Company has acquired all the right, 
title and interest of said A. Kk. Wilson in and to said 
contract and said land. At all times since the date 
thereof said contract has been, and is new, in full 
foree and effect. Plaintiff has performed all the 
terms and provisions of said agreement on its part 
to be performed. At all tines herein mentioned 
plaintiff was, and now ts, in possession of all of said 
land. 

Viel. 

By assignment each of said persons named in 
paragraph ITT hercef claims to have acquired 2 
fractional part of the mght, title and interest of 
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said Blue Creek Redwood Company, Inc., in and to 
said agreement of May 1, 1946, and said land de- 
scribed therein. Defendants Harold L. Ward and 
Frederick 8. Strong, Jr., were, at all times herein 
mentioned, and are the duly authorized and acting 
agents and attorneys-in-fact of each of the other 
defendants herein named. 


NABE. 

By the terms of said agreement, and by the terms 
of paragraph 12 thereof, it is provided that if pur- 
chaser be in default under any term or provision 
of said agreement, and if such default continue for 
a period of sixty (60) days after written demand 
by seller for performance by purchaser, seller shall 
have as its sole remedy the right to cancel said 
agreement. By the terms of said agreement seller 
eannot otherwise terminate or cancel said agree- 
ment or the rights of purchaser thereunder. On or 
about May 12, 1954, defendants and each of them, 
served on plaintiff what purported to be a notice of 
cancellation of said agreement and of the rights of 
plaintiff thereunder as purchaser. At said time 
plaintiff was not in default under any term or pro- 
vision of said agreement for a period of sixty (60) 
days after written demand by defendants, or any of 
them, and said notice of cancellation was contrary 
to the terms of said agreement, and said agreement 
has not been cancelled or terminated and the same 
is now in full force and effect. 
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IX. 

After said notice of termination, defendants, and 
each of them, asserted claims against said land con- 
trary to the rights and interests of plaintiff, and 
have created a cloud against the title of plaintiff in 
and to said land. Said eonduet of defendants, and 
each of them, has resulted in damage to plaintiff 
in an amount as vet unascertained. Plaintiff prays 
leave to amend this complaint to insert herein the 
amount of such damage at such time as the same 
ean be ascertained. 

vas 

After said notice of termination, defendants, and 
each of them, by force and violenee attempted to 
oust plaintiff of the possession of said property 
and did, on numerous occasions, restrain emplovees 
of plaintiff from entering on said property for the 
performance of their duties, and did induce the em- 
ployees and agents of plaintiff to leave the service 
of plaintiff, and did induce contract carriers to 
leave the service of plaintiff and to breach their con- 
tracts with plaintiff, and attempted to induee per- 
sons indebted to plaintiff to refrain from paying 
such indebtednesses and did interfere with the busi- 
ness and operations of plaintiff on said land and 
otherwise, and said detendants conspired together to 
do each of said acts, and said acts were done and 
performed by defendants, and eaeh of them imali- 
ously and wrongfully, and with the intent to injure 
plaintiff im its business, all to the damage of plain- 
tiff in an amount in excess of $100,000, the exact 
amount of such damage being as vet wmascertained. 
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Plaintiff prays leave to amend this complaint to in- 
sert herein the amount of such damage at such time 
as the same can be ascertained. 


XI. 

By the terms of said agreement plaintiff is the 
equitable owner of said land and property and is 
entitled to the possession thereof. Under said agree- 
ment legal title to said land and property is re- 
tained by seller as security only for the payment 
of the purchase price therefor. The total purchase 
price to be paid for the said property is the sum 
of $750,000. Pursuant to the terms of said agree- 
ment and in payment of the purchase price there- 
under, plaintiff has paid to defendants an amount in 
excess of $600,000, and there remains unpaid ap- 
proximately $140,000. If any default of plaintiff 
under said agreement has continued for a period 
in excess of sixty (60) days after written demand 
by seller for performance, the same has resulted 
solely through inadvertence and excusable neglect, 
and plaintiff is ready, willing and able to forthwith 
remedy any such default. Plaintiff is ready, willing 
and able to perform said agreement in all respects, 
and to pay the purchase price for said property in 
full, and in accordance with the terms and provi- 
sions of said agreement. Defendants, by attempting 
to cancel said agreement and to terminate the rights 
of plaintiff in and to said property, have attempted 
to forfeit the rights and interests of plaintiff con- 
trary to equity and good conscience and contrary to 
law. Any loss or damage suffered by defendants 
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as the result of any default of plaintiff found to 
exist under said agreement is nominal only and is 
without prejudice to the rights of defendants under 
said agreement, and can be adequately compensated 
for by an award of damages herein. 


MIT. 

Said agreement of May 1, 1946, was and is in truth 
and in fact a mortgage and was intended by both 
the seller and purehaser thereunder to be a mort- 
gage only, and to stand as security for the payment 
of the purchase price of said land, and to serve no 
other purpose. Defendants have no right, title or 
interest in or to said property except as mortgagees 
thereof. Defendants, and each of them, claims the 
right, title and interest. in and to said property in 
addition to their mghts as mortgagees, and eaeh of 
said defendants denies any right, title or interest of 
plaintiff in and to said property. Said claims of de- 
fendants, and each of them, in and to said property, 
other than as mortgagees, are against the rights of 
plaintiff and are without foundation. 


Wherefore, plaintiff prays that it be declared that 
said agreement of May 1, 1946, is in full force and 
effect, and that defendants, and each of them, be 
ordered and directed to perform said agreement of 
May 1, 1946, according to the terms thereof; that 
the title of plaintiff in and to said property be 
quieted as against any and all claims of defendants, 
and each of them, subject only fo said agreement 
of May 1, 1946; that it be declared and adjudged 
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that plaintiff is the owner of said property and that 
defendants have no estate, right, title or interest in 
said property other than as mortgagees; that plain- 
tiff have judgment against defendants, and each of 
them, for damages in an amount to be ascertained, 
and for its costs of suit incurred herein; and for 
such other, further and different relief as, the 
premises considered, is proper. 


Zs/7 A. B. DUNS 


DUNNE, DUNNE & PHELPS, 
' Attorneys for Plaintiff. 


Exhibit A 
Agreement 


This Agreement made this Ist day of May, 1946, 
by and between Blue Creek Redwood Company, Inc., 
a corporation organized and existing under and bv 
virtue of the laws of the State of Delaware, here- 
inafter called Seller, and A. K. Wilson, of Portland, 
Oregon, hereinafter called Purchaser. 


Witnesseth 


In consideration of the mutual covenants, agree- 
ments and stipulations hereinafter set forth and 
contained, the above parties agree to and with each 
other as follows: 


1. Seller does hereby agree to sell and convey 
to Purchaser, and Purchaser agrees hereby to buy 
the following described real property, together with 
all standing and fallen timber thereon, situated in 
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Humboldt County, State of California, more partic- 
ularly described as follows, and hereinafter referred 
to as said lands: 


Township 11 North Range 2 East 
Humboldt Meridian 


Section 2. 
SW 1/4 of SW 1/4 


Fractional Section 3. 
E 1/2 
NE 1/4 of NW 1/4 


Section 11. 
NW 1/4 


Fractional Section 18. 
SW 1/4 
Fractional Section 19. 
N 1/2 
SE 1/4 


Section 29. 
NE 1/4 


TOVUNSHIP 12 NORTH RAY GE 2 EAST 


iy OL _ R e 


Fractional Section 30. 
Entire. 


Section 32. 
W 1/2 
2. The purchase price for said lands is $600,- 
000.00, which said sum is payable as follows: 


(a) $10,000.00 upon the execution of this Agree- 
ment, receipt whereof is hereby acknowledged ; 
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(b) $15,000.00 on or before the 15th day of May, 
1946 ; 


(ec) Minimum annual payments of $40,000.00 
payable May 15th of each year, commencing May 
15th, 1947. 


(d) Purchaser shall not have the right to cut or 
remove timber from said lands until the sum of 
$65,000.00 has been paid on the purchase price. 
When Purchaser has paid said $65,000.00 on the 
purchase price, he shall have the right to enter 
upon said lands with the right to eut and remove 
any and all timber from said lands, in accordance 
with the terms of this Agreement. As the timber 
is cut and removed from said lands the Purchaser 
shall make stumpage payments to the Seller on or 
before the 20th day of cach month at the rate of 
$5.00 per M feet for all timber cut and removed 
from said lands during the previous month. 


(e) The Humboldt Scale shall be used for Red- 
wood logs and the Spaulding Seale for all other 
species ; 


(f) The total purchase price for said lands must 
be paid on or before the 15th day of May, 1956. Pur- 
chaser shall have the privilege of paying the remain- 
ing balance due on the total purchase price for said 
lands at any time prior to said date. 


3. When Purchaser has paid to Seller the total 
purehase price for said lands, Seller shall thereupon 
forthwith execute and deliver to Purchaser a Grant 
Deed and title policy insuring merchantable titie to 
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the above described property. Purchaser hereby ex- 
pressly waives the right to object to any exception 
based upon irregularities of survey, appearing in 
the certificate of title. 


4. Purchaser agrees to pay for his own account, 
when due, all current taxes on said lands, commene- 
ing with the taxes for the fiscal vear beginning July 
Ist, 1946, and shall mail to Seller either the tax 
receipts or photostatic copies thereof. 


). This Agreement is subject to a timber deed 
dated April 2nd. 1946, between Seller and G. L. 
Speier, a copy of which is attached hereto, made a 
part hereof, and marked Exhibit ‘‘A,’’ wherein the 
Seller has sold to said G. L. Speier the fir, cedar, 
hemloek and spruce timber standing on certain of 
said lands to wit: the SE 1/4 of Section 19 and the 
entire fractional Section 30, Township 12 North 
Range 2 East, Humboldt Meridian. 


6. In the event Purchaser permits a third per- 
son to use any right of way over said lands. or 
to construct, maintain or use a road over said lands, 
and receives therefor a cash consideration other 
than payments made as a proportionate share of 
maintenance of such road, such consideration shall 
be turned over to Seller by Purchaser and shall be 
applied toward the final payments of the purchase 
price herein. Any such rights of a third person shall 
Wnmediately cease and terminate upon the eancel- 
lation of this contract or its termination, other than 
by full perfomance by Purchaser, ni whieh ever 
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all roads and materials used in constructing such 
roads, other than redwood planks, shall immediately 
become and remain the sole property of Seller. 


7. Seller is now the owner of the following de- 
scribed real property, together with all standing and 
fallen timber thereon, situated in Humboldt 
County, State of California, and more particularly 
described as follows, to wit: 


Township 12 North Range 2 East 
Humboldt Meridian 
Section 17. 
NW 1/4 


Fractional Section 18. 
IN 172 


It is understood that Seller has offered to sell said 
real property to the United States of America, to 
be used for certain purposes, which said offer to 
sell will remain in effect until the 1st day of Decem- 
ber, 1950. | 


In consideration of Seller’s promise to Purchaser 
not to sell said real property to anyone other than 
the said United States of America, and in further 
consideration of the premises herein contained, 


It Is Agreed that in the event the United States 
Government has not purchased said real property 
on or before the 1st day of December, 1950, and 
upon the further condition that this Agreement is 
then in full foree and effect, Purchaser promises 
to buy and Seller promises to sell to Purchaser said 
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real property for $150,000.00 payable as follows: 
$25,000.00 on the 15th day of January of each year 
eommeneing the 15th day of January, 1951; and 
continuing until the entire sum of $150,000.00 has 
been paid. 


In the event of such sale to Purchaser the said 
real property shall from and after the Ist day of 
December, 1950, be ineluded in this Agreement as 
part of *‘said lands,’’ and be subject to all of the 


terms and eonditions hereof. 


In the event the United States of America has 
not purchased said real property by the Ist day of 
December, 1950, Seller will give written notice 
thereof to Purchaser on or before the 10th day of 
December, 1950. 


8. Seller hereby gives to Purchaser the right to 
construct, maintain and use a road over the said 
N 1/2 of Section 18, and NW 1/4 of Section 17. 
Township 12 North, Range 2 East, Humboldt Merid- 
ian, upon the following conditions and subject tu the 
following limitations and restrictions: , 


(a) The road constructed over said real property 
shall be so constructed as to make the center line of 
such road conform to the preliminary survey staked 
by the United States Public Roads Administration. 
across said real property, as modified by such pro- 
jections and off-sets as are found to be necessary 
by said United States Publie Roads Administra- 


mon ; 
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(b) The right herein acquired from Seller to 
use, maintain and construct such road over said real 
property shall cease and terminate upon the pur- 
chase of said real property by the United States 
Government or upon the cancellation or termination 
of this Agreement other than by complete perform- 
ance by Purchaser. 


(ce) Purchaser shall not have the right to sell, 
assign or lease a right of way over said real prop- 
erty, or in any other manner permit any third per- 
son to construct, maintain or use any road over said 
property without the written consent of Seller 
previously had and obtained. 


(d) No timber is to be cut on said real property 
except within the construction limits of such road. 
The Purchaser shall pay Seller for any timber cut 
within the construction limits of such road at the 
rate of $4.00 per M feet. 


(e) Seller shall have the right to use said right 
of way over said real property and any road con- 
structed thereon. 


9. The Purchaser agrees that in cutting and re- 
moving the timber from said lands he will conduct 
his operations in strict conformity with all and sin- 
gular the requirements and conditions hereinafter 
set forth: 


(a) All merchantable timber on said lands shall 
be cut and logged or shall be paid for by the Pur- 
chaser as hereinafter provided and all such timber 
shall be logged clean as the work progresses, and 
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the Purchaser shall fall and buek such timber as 
is necessary to determine whether he is obtaining 
all of the timber which will make merchantable logs. 
For all such timber which is not logged in accord- 
ance with the plans herein and for any thereof 
which is abandoned in the woods, or elsewhere, or 1s 
destroved or damaged by fire resulting from any act 
or omission of the Purehaser, agent or employee, or 
by any fire resulting from the operation of the Pur- 
chaser, whether through negligence or otherwise, the 
Purchaser shall and will, upon receipt of the Sell- 
er’s scale report thereof, pay the Seller therefore at 
the rate of $5.00 per M fect of timber, and in the 
absence of fraud or clear mistake, the Seller’s state- 
ment and seale report shall in every instance be con- 
elusive as to the amount of timber covered thereby 
and shall constitute the only demand necessary to 
render payment on account thereof inmediately due 
and payable. 


(b) ‘The Purehaser shall prepare a general log- 
ging plan of each year's operations and road devel- 
opment and furnish a copy of such plan to Seller 
not later than May 31st of the year in question, and 
keep Seller currently advised of any significant 
changes in such plans. 


(c) When logging operations are begun on any 
one setting, they shall be continued until all mer- 
echantable timber on said setting is cut and removed 
therefrom. Meanwhile, Purehaser’s spar pole shall 
not be removed from that area. If the logging opera- 
tions in such area are interrupted by inclement 
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weather, they shall be resumed and completed as 
soon as weather conditions permit. 


(d) Stumps shall be cut so as to cause the least 
practicable waste. 


(e) No unnecessary damage shall be done to 
young growth or to trees left standing. As far as 
practicable, all rigging shall be slung on stumps or 
on trees to be cut. 


(f) During the time that this Agreement re- 
mains in force, the Purchaser shall independently 
do all in his power to prevent and suppress forest 
fires on the sale area and its vicinity, and shall re- 
quire his employees, contractors, and employees of 
contractors to do likewise. 


(¢g) Slash created by logging operations shall be 
disposed of with the least practicable amount of 
damage to trees left standing and in accordance 
with good forestry practices in the area. Slash 
shall be burned annually or as often as practicable 
according to weather conditions. 


(h) The Purchaser shall keep all logging camps, 
mills, stables, and other structures on said lands, 
and the ground in their vicinity, in a clean sani- 
tary condition, and rubbish shall be removed and 
burned or buried. 


(i) All of said logging operations shall be con- 
ducted in good workmanlike manner and in accord- 
ance with the standard of the best logging practices 
obtained under similar conditions in the State of 
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California, and in the conduct thereof the Purchaser 
agrees to comply with and conform to all require- 
ments of law now or hereafter during the term of 
this contract in effect relating to the operation of 
cutting, logging and removing of timber and the 
disposition of slash on cut-over land, and all other 
laws relating to or affecting such logging operations, 
and the Purchaser expressly agrees to exereise the 
highest degree of skill and care so as to minimize 
damage from fire or any other cause. The Purehaser 
also expressly agrees to eomply with and conform 
to all sanitary laws, rules and regulations in effect 
at any time during the life of this Agreement for 
the protection of water supplies. 


10. All logs shall be clearly branded before re- 
moval from said lands so as to be easily identifiable 
at all times as logs taken from said lands. 


11. Monthly reports, meluding all hauling and 
sealing slips, of Purchaser’s logging operations 
hereunder showing the length, diameter, footage 
and species of eaeh log and the section from which 
removed, are to be supplied by Purchaser to Seller, 
and shall be forwarded with monthly payments. At 
any time Seller shall have the privilege of inspeet- 
ing any or all of Purchaser’s or Purehaser’s sub- 
sidiary, affiliated or controlled companies’ reeords 
pertaining to the cutting or removal of such tim- 
ber from said lands. 


All merchantable logs and all other logs removed 
by the Purchaser from said lands shall be scaled at 
the Purchaser’s expense by a eompetent log scaler 


20 Harold L. Ward et al., vs. 


mutually agreed upon between Seller and Pur- 
chaser. 


All sealing shall be done in accordance with good 
sealing practices in the Redwood area, giving due 
consideration to the interests of Seller and Pur- 
chaser. 


The sealer shall seale the logs at the small end 
on the average diameter inside the bark taken to 
the nearest inch, unless the Humboldt Scale for 
Redwood logs or the Spaulding Scale for other spe- 
cies of logs provides otherwise. 


Said scaler shall number each log as mutually 
agreed between Seller and Purchaser and write the 
number and log scale on one end of each log with 
log crayon and make a corresponding record in 
writing of such scaling, signed by himself and the 
trucker hauling the logs. Monthly payments for 
logs cut and removed from said lands shall be made 
on the basis of this scale, but if a separate truck- 
ing seale is kept, Purchaser shall also furnish Seller 
currently a copy of such trucking seale for the pur- 
poses of comparing and cbecking. 


Tf and whenever either the Seller or Purchaser 
becomes dissatisfied with said scaler for any reason, 
he shall be replaced by another competent log 
sealer who is mutually satisfactory to both the 
Seller and Purchaser. 


The title to all timber included in this Agreement 
shall remain in the Seller until it has been removed 
from said lands, sealed and paid for. 


| 
| 
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12. If the Purehaser fails to pay any sums due 
Seller under this contract or shall fail to keep and 
perform any other covenant on his part to be kept 
and performed and such failure or default shall 
continue for a period of sixty days after written de- 
mand by Seller for such payment or performanee, 
Seller shall have as its sole remedy the right to can- 
cel this Agreement, resume possession of the prop- 
erty, retain all payments theretofore made by Pur- 
chaser to Seller and to recover from Purehaser all 
unpaid stumpage payments at the rate of $5.00 per 
M feet for timber cut and removed prior to the 
Seller regaining possession of said lands. The Pur- 
chaser shall thereafter be barred from asserting any 
right, title or interest in or to this contract or to said 
lands or timber standing or fallen remaining there- 
upon. Said cancellation shall be deemed completed 
by sending to Purchaser a letter which said letter 
may be in the following form: 


““You are hereby notified that Blue Creek 
Redwood Company, Ime.. hereby cancels that 
certain Agreement dated ........: eee 
wherein you are the Purchaser and the said 
Blue Creek Redwood Company, Ine.. is the 
Seller of certain lands as are therein deseribed. 


“BLUE CREEK REDWOOD 
COMPANY, INC.. 


13. It shall be sufficient service of any notice 
from Seller to Purchaser, or vice versa, provided in 
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this Agreement, to send it by registered mail; and 
the address of Seller shall be, until written notice 
of another, Orchard Lake, Michigan; and the ad- 
dress of Purchaser, until written notice of another, 
shall be 923 S. W. 5th Avenue, Portland, Oregon. 


Payments to be made to Seller under this Agree- 
ment shall be mailed to Seller at Orchard Lake, 
Michigan, or to such address as Seller may direct 
in writing from time to time. 


14. Each and every provision of this Agree- 
ment shall inure to and be binding upon the suc- 
cessors and assigns of Seller and the successors, as- 
signs, heirs, personal representatives or executors 
and administrators of the estate of Purchaser. 


15. The place of this contract is in California 
and the interpretation, construction and enforce- 
ment thereof shall be governed by the laws of said 
State. 


16. Upon execution hereof, all subsequent loss, 
destruction or deterioration of the timber upon said 
lands caused by fire or any other means shall fall 
upon the Purchaser; the Purchaser agrees to 
promptly discharge and to hold Seller harmless 
from any and all liens, claims and liabilities whatso- 
ever, upon arising out of, or resulting from Pur- 
chaser’s use of said lands, including the eutting and 
removal of timber therefrom. 


17. It is understood by Seller that Purchaser 
may assign this contract to a partnership or corpo- 
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ration which shall thereupon be substituted as Pur- 
chaser in the place and stead of said A. K. Wilson, 
with the same force and effect as if this contract 
had orginally been made with said partnership or 
corporation, said A. K. Wilson being thereupon dis- 
charged from anv further obligation hereunder. 


18. Purchaser shall have the right to log selec- 
tively in areas designated by Purehaser, upon the 
following conditions : 


(a) he Seller shall be previously advised of the 
area to be selectively logged ; 


(b) The logging shall be in accordance with 
good selective logging practice in conformity with 
a program previously approved by Seller in writing. 


19. Time is of the essence. 


By accepting payment of any sum after its due 
date, or by waiving a failure of Purchaser to per- 
form any other obligation or covenant on his part 
to be performed, under the terms of this Agreement, 
the Seller docs not waive its right either to require 
prompt payment when due of all other sums due 
under this Agreement or to declare a default for 
failure so to pay such sums or perform the other 
obligations and covenants on Purchaser's part. te 
be performed. 

20. Purchaser inay eredit any aceumulated ex- 
cess of payments, if any there be, over the required 
annual minimum payments, as set forth in para- 
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graph 2, to any subsequent required minimum pay- 
ment provided, however, that at the time Purchaser 
credits such excess payments he has paid in full for 
all timber cut and removed from said lands at the 
rate of $5.00 per M feet, and provided further that 
such excess payments cannot be used to pay for any 
timber cut and removed from said lands. 


In the event Purchaser uses such excess payments 
as above set out he shall render a proper acecount- 
ing therefor. 


Purchaser may make payments on the purchase 
price in addition to minimum annual and stumpage 
payments required herein and may apply such ad- 
vanced payments to any stumpage or minimum an- 
nual payments thereafter becoming due. 


21. Purchaser may enter upon said lands (ex- 
cepting Section 18 and Section 17, Township 12 
North Range 2 East, Humboldt Meridian) prior 
to the payment of $65,000.00 on the purchase price 
for the purpose of constructing roads upon the fol- 
lowing conditions only: 


(a) No timber is to be cut except within the 
construction limits of said roads; 


(b) Purchaser shall pay Seller for timber so 
eut at the rate of $5.00 per M feet and may apply 
such stumpage payments to any minimum annual 
payments becoming due after 1947. 


Tn Witness Whereof, the parties hereto have here- 
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unto set their hands and seals, in triplicate, on the 
date first hereinabove written. 


BLUE CREEK REDWOOD 
COMPANY, INC. 


By HAROLD L. WARD, 
President. 


A. K. WILSON. 


Exhibit Ae” 
Timber Deed 


In consideration of the sum of Ten Dollars Blue 
Creek Redwood Co., Inc., a Delaware corporation, 
hereinafter referred to as Seller, hereby grants to 
G. L. Speier, hereinafter referred to as Puyehaser, 
all the merchantable fir, cedar, hemlock and spruce 
of specifications hereinafter set forth as may be cut 
and removed prior to January 1, 1952, from the fol- 
lowing described real property situate in the 
County of Humboldt, State of California: 


S. .E. 1/4 of Section 19, Entire fractional Sec- 
tion 30, Township 12 North, Range 2 East, 
Humboldt Meridian. 


This grant is given upon the following conditions 
subsequent and restrictions: 
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(1) That effective January 1st, 1952, all right, 
title and interest of the Purchaser in said real prop- 
erty and in and to any and all fir, cedar, hemlock 
and spruce remaining upon said real property, 
either standing or fallen, shall cease and terminate. 


(2) That during the term of this agreement, the 
Purchaser shall pay to the County of Humboldt 
all taxes assessed against the fir, cedar, hemlock 
and spruce, standing or fallen, upon said real prop- 
erty. 


3. The Purchaser shall mail currently to the 
Seller copies of the monthly scale records of the logs 
removed from said real property under this agree- 
ment. 


(4) Purchaser shall be permitted to construct 
all roads over Seller’s property lying in Sections 30, 
19 and the South 1/2 of Section 18, Township 12 
North, Range 2 East, Humboldt, Meridian, neces- 
sary for the operations hereunder and Purchaser 
shall have the right to use such roads during the 
term of this agreement; such right, however, shall 
not entitle Purchaser to the exclusive use of such 
roads. 


As to the construction of roads over Seller’s prop- 
erty lying in the south 1/2 of said Section 18, and 
the north 1/2 of Section 19, the Purchaser, within 
six months from the date of written request by 
Seller, shall designate the exact location of any 
right of ways he desires, and thereafter Purchaser 
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shall have no further rights to right of ways other 
than those as to designated. 


All road building material placed for the purpose 
of building roads, shall become part of Seller’s 
property and shall be owned by Seller, with the ex- 
ception of planks. In the event that any persons 
other than Purchaser are permitted by Seller to use 
such roads or road built by Purchaser in connection 
with his operation hereunder, Seller agrees as a con- 
dition to granting such use of such road or roads, to 
require that any persons using such road or roads 
shall: 


(a) Pay annually his share of the maintenance 
and repair of such road or roads in the proportion 
that the number of thousand feet of logs hauled by 
him over such road or roads bears to the total 
amount of logs hauled by all persons using such 
road or roads; 


(b) Pay for construction of additional turnouts 
and widening of the road or roads if this becomes 
necessary due to excessive traffic caused by such 
person’s use of the road or roads. 


(c) In the event that Seller permits any other 
person or persons to build roads over the property 
which is the subject of this Agreement, then Seller 
will grant Purchaser the right to use such roads 
subject to the provisions contained in subdivisions 
(a) and (b) of this Article of this Agreement. 


(5) Purchaser stipulated that he has had access 
to the property of Seller above described before the 
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execution of this Agreement and that he is familiar 
with the boundaries and topography thereof and 
the timber thereon, and that the quantity and qual- 
ity of said timber is fully known to him, and that 
he is not making this Agreement by reason of any 
representation by Seller. He further stipulates that 
he shall not make any claim of any kind based on 
alleged shortage in the amount of timber or the 
quality or kind thereof which he has the right to 
cut and remove under this Agreement. 


(6) Itis understood that the fir, cedar, hemlock 
and spruce timber covered hereunder is a part of a 
mixed stand of several species of valuable timber 
and that, accordingly, Purchaser will conduct his 
logging operations in a manner so as to do the least 
possible damage not only to such timber but also to 
the redwood timber on said lands. In this regard 
Purchaser agrees: 


(a) If tractors are used, all practicable meas- 
ures will be taken to prevent such tractors from 
scraping or rubbing against standing timber in such 
a way as to injure the trees, and the drivers of the 
tractors shall be so instructed by Purchaser; if lines 
and rigging are used, similar precautions will be 
taken to avoid injury to standing timber. Likewise, 
in falling trees, all practicable precaution will be 
taken to avoid falling the trees into other standing 
timber of commercial value. For the purpose of this 
Article of this Agreement, trees and timber of com- 
mercial value shall be all trees of all species of six- 
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teen inches or more in diameter, at a point three 
feet from the ground. 


(b) It is not intended that Purehaser shall cut 
any redwood timber on said land, but in the event 
any redwood timber must be eut in building logging 
roads or in any other unavoidable cutting in connec- 
tion with the logging of the fir, cedar, hemlock and 
spruee timber on said lands, said redwood timber 
shall be felled in accordance with good logging prac- 
tices and at Purchaser’s expense, but shall remain 
the property of the Seller. At the option of the 
Seller, the Purchaser agrees to buck and remove 
said redwood timber at eost, for the account of 
Seller, which cost for bucking and removing Seller 
agrees to pay Purchaser. 


If any redwood timber is knoeked down by Pur- 
chaser in the course of his logging operations, the 
Purehaser agrees to buck said redwood timber into 
logs of customary lengths at his own expense. At 
the option of the Seller, Purehaser agrees to re- 
move said redwood timbcr at cost, for account of 
Seller, which cost for removing, Seller agrees to pay 
Purchaser. 


(ec) Purchaser agrees at his own eost, but not to 
exceed ten cents per thousand feet of the timber cut 
and scaled, to take every reasonable preeaution to 
protect the timber from fire and in partiewlar to 
comply with the Forestry Laws of the State of Cali- 
fornia in disposing of slash and brush, and to re- 
move accumulations of slash caused by his opera- 
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tions from close proximity to the bases of standing 
timber before burning, and likewise to remove all 
brush from the neighborhood of steam donkey en- 
gines, if used, to a sufficient distance to prevent any 
sparks of fire from the donkey engines setting fire to 
any neighboring timber, and to burn, under control, 
the slash and debris caused by his logging opera- 
tions along the roads, and to spot-burn heavy ac- 
cumulations of slash elsewhere as recommended by 
and under the supervision of the United States For- 
est Service. 


(a) Purchaser agrees to keep all logging camps 
and other structures used in connection hereunder, 
and the ground in their vicinity, in a clean, sanitary 
condition; all rubbish shall be removed and burned 
or buried, and, when camps or other establish- 
ments are moved from one location to another, Pur- 
chaser shall burn or otherwise effectively remove 
and dispose of all debris and abandoned structures. 


(7) Purchaser hereby indemnifies and agrees to 
save Seller harmless from any and all liability aris- 
ing out of the.cutting, falling, damaging or injur- 
ing of timber or property owned by a third party 
and arising from or relating to operations here- 
under, and from any and all liability of any kind or 
character whatsoever to third parties arising out 
of Purchaser’s operations or from fire commenced 
or authorized to be commenced by Purchaser, his 
agents or licensees, or required by law or any pub- 
lic authority and connected with or relating to op- 
erations hereunder, and indemnifies and agrees to 
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save Seller harmless from any and al] liability of 
any kind or character whatsoever arising from or 
relating to the operations hereunder. 


(8) <Any notice to be given, or payment to be 
made, under this Agreement, or any communication 
to be made hereunder between the parties hereto, 
shall be deemed to be given or made upon the de- 
posit of the same in the United States mails with 
postage thereon prepaid, duly addressed to the other 
party as follows: 


Harold L. Ward, President, 
Blue Creek Redwood Company, [nce., 
Orchard Lake, Michigan. 


G. L. Speier, 
Areata, California. 


(9) The term ‘‘merchantable fir, cedar, hemlock 
and spruce timber”’ shall be understood to mean all 
such trees on said land having a minimum diameter, 
at a point four and a half (4%) feet from the 
ground, of eighteen (18) inches, and all fir, cedar, 
hemloek and spruce logs which are not less than 
twelve (12) feet long, at least sixteen (16) inches 
in diameter inside the bark at the small end, con- 
taining at least ninety (90) feet board measure 
Spaulding log scale, and after deductions for visible 
indications of defect, seventy per cent (70%) of 
their gross seale, provided that curve and sweep in 
logs sixteen (16) feet or more in length and firm 
blue stain shall not be regarded as defects. 
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(10) Each and every provision of this Agree- 
ment shall inure to and be binding upon the suc- 
cessors and assigns of the Seller and the successors 
and assigns of the Purchaser. 


(11) Parties hereto do mutually cancel, release 
and discharge all their respective rights and obliga- 
tions under an agreement between Blue Creek Red- 
wood Company, Inc., and M. A. Puckett, dated 
February 5th, 1944, and G. L. Speier, as assignee 
of M. A. Puckett, covering the purchase of the same 
timber upon said real property. 


(12) Purchaser agrees that should he sell, by 
deed or otherwise, the whole or any part of the 
standing timber covered by this Deed, that the 
erantee of Purchaser, his heirs, successors and as- 
signs, shall deposit in escrow with the Central Bank, 
Trust Department, Oakland, California, contempo- 
raneously with the acquisition of any interest in 
said real property a quitclaim deed to the Seller 
herein covering said real property with instructions 
to said escrow agent in the form attached hereto 
and marked Exhibit ‘‘A.”’ 


(18) Should Purchaser breach any of the condi- 
tions subsequent and restrictions of this agreement 
and such breach continue for a period of thirty days 
after written notice from the Seller, the right of 
Purchaser to further cut and remove said merchant- 
able timber shall be forfeited and Seller may, at 
his option, commence an action in law or equity 
to effectuate the forfeiture. 


(14) The Purchaser further agrees that when- 
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ever all of sard timber shall have been eut and re- 
moved, the Seller shall enter into full possession of 
said real property at once, regardless of whether 
the time for such removal shall have expired or not. 


(15) The Purchaser agrees that the right given 
him under Paragraph (4) shall be solely for the 
purpose of cutting and removing said timber sold 
hereunder from the S.E. 14 of said Seetion 19, and 
from the entire Fractional Section 30, Township 12 
North, Range 2 East, Humboldt Meridian, and said 
rights given Purchaser under Paragraph (4) shall 
not be used for the purpose of conveying or trans- 
porting timber from any other lands. 


In Witness Whereof, the parties hereto have here- 
unto set their hands and caused their corporate seal 
to be hereunto affixed this 2nd day of April, 1946. 

BLUE CREEK REDWOOD 
CO., INC., 


President, Seller. 


Exhibit ‘‘A”’ 
Central Bank, 
Trust Department, 
Oakland, California. 


Gentlemen: 


The undersigned are depositing a quitclaim deed 
to the Blue Creek Redwood Company, Ince., from 
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ee , dated .........., covering the 8. BE. 4 
of Section 19 and the entire Fractional Section 30, 
Township 12 N., Range 2 E., Humboldt Meridian. 


You are authorized to deliver this quitclaim deed 
and any and all subsequent quitclaim deeds 
of the heirs, successors, or assigns of the grantor to 
the Blue Creek Redwood Company, Inc., its suc- 
cessors or assigns upon the happening of any one 
of the following conditions: 


(a) By letter from the grantor, his heirs, 
Successors or assigns, authorizing the Delivery 
of said quitclaim deed to grantee. 


(b) In any event, not later than January 1, 
1952. 


(ec) By order of a court of competent juris- 
diction. 


Should any controversy arise in connection with 
the delivery of said quitclaim deed or deeds, you are 
authorized to hold said documents until authorized 
to do so by the court of competent jurisiction. 


Very truly yours, 


[Endorsed]: Filed May 21, 1954. 
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In the United States District Court for the 
Northern District of California, Southern Division 


No. 33618 


UNION BOND & TRUST COMPANY, a Corpo- 
ration, 

Plaintiff, 
VS. 

BLUE CREEK REDWOOD COMPANY, ING., 
EPROM TL. WARD, FREDERICK  S. 
STRONG, JR., MARJORIE wW. STRONG, 
VIRGINIA PALMER WARD, wife of Har- 
old Lee Ward, FREDERICK Ss. STRONG 
okD, JOHN W. STRONG, MARJORIE 
STRONG RUSSEL, ROSAMOND ANNE 
STRONG PETERS, VIRGINIA PALMER 
WARD, daughter of Harold Lee Ward and 
Virginia Palmer Ward, ELIZABETH PAL- 
MER WARD, ANN Weak FIRST DOE, 
SECOND DOE, THIRD DOE, FIRST ROE 
COMPANY, a corporation, SECOND ROK 
COMPANY, a corporation, and THIRD ROE 
COMPANY, a corporation, 

Defendants. 


HAROLD lL. WARD, FREDERICK S. STRONG, 
JR. MARJORIE W. STRONG, VIRGINIA 
PALMER WARD, wife of Harold Lee Ward, 
PRIEDERICK 8S. STRONG 3RD, JOHN W. 
STRONG MARJORIE STRONG RUSSEL, 
ROSAMOND ANNE STRONG PETERS, 
VIRGINIA PALMER WARD, daughter of 
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Harold Lee Ward and Virginia Palmer Ward, 
ELIZABETH PALMER WARD and ANN 
WARD, a minor, by and through her guar- 
dian, Virginia Palmer Ward, wife of Harold 
Lee Ward, 

Cross-Complainants, 


VS. 


UNION BOND & TRUST COMPANY, a cor- 
poration, FIRST DOE, SECOND DOK, 
THIRD DOE, FOURTH DOE, BLACK 
COMPANY, a corporation, and WHITE 
COMPANY, an Association, 


Cross-Defendants. 


ANSWER AND CROSS-COMPLAINT 


Comes now, defendants and cross-complainants, 
Harold L. Ward, Frederick 8. Strong, Jr., Mar- 
jorie W. Strong, Virginia Palmer Ward, wife of 
Harold Lee Ward, Frederick 8. Strong, 3rd; John 
W. Strong, Marjorie Strong Russel, Rosamond Anne 
Strong Peters, Virginia Palmer Ward, daughter 
of Harold Lee Ward and Virginia Palmer Ward, 
Elizabeth Palmer Ward and Ann Ward, a minor, 
by and through her guardian, Virginia Palmer 
Ward, wife of Harold Lee Ward, and answering 
plaintiff’s Complaint on file herein, admit, deny 
and allege as follows: 

a 

Answering Paragraph II of the Complaint on 
file herein, these defendants, and each of them, 
deny, each and every, all and singular, generally 


Union Bond & Trust Co. Ayre 


and specifically, the allegations therein contained, 
and each and every part thereof, and in this con- 
nection alleges: That defendant Blue Creek Red- 
wood Company, Ine., was a Delaware corporation 
at the time of the making of the hereinafter alleged 
Agreement, but that said corporation was dissolved 
under the laws of the State of Delaware on the 
29th day of May, 1952, and for that reason answer- 
ing defendants pray that the Complaint be dis- 
missed as to said defendant, Blue Creek Redwood 
Company, Inc. 
ill 

Answering Paragraph IT] of the Complaint on 
file herein, these defendants, and each of them, 
deny that Frederick 8. Strong, 3rd, is a citizen and 
resident of the State of Illinois, and in this con- 
nection allege that said defendant is a citizen and 
resident of the State of Michigan. 


eas 

Answering Paragraph VI of the Complaint on 
file herein, these defendants, and each of them, deny 
each and every, all and singular, generally and 
specifically, the allegations therein contained, com- 
meneing with the word ‘‘At” on line 2, page 3 of 
said Complaint, to and ineluding the word ‘‘land”’ 
on line 5, page 3. 

IV. 

Answering Paragraph VIT of the Complaint on 
file herein, these defendants, and each of them, 
admit the allegations therein contained, except that 
these defendants deny that defendants Harold WL. 
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Ward and Frederick S. Strong, Jr., were at all 
times herein mentioned, or at any time, the attor- 
neys-in-fact for Blue Creek Redwood Company, 
Inc., or any other defendant other than these an- 
swering defendants. 
Vi 

Answering Paragraph VIII of the Complaint on 
file herein, commencing with the word ‘‘at”’ on line 
23 of page 3, to and including the word ‘‘effeet”’ 
on line 28 of page 3, these defendants, and each of 
them, deny each and every, all and singular, gen- 
erally and specifically, the allegations therein con- 
tained, and each and every part thereof. 


VI. 

Answering Paragraph IX of the Complaint on 
file herein, these defendants, and each of them, deny 
each and every, all and singular, generally and 
specifically, the allegations therein contained, and 
each and every part thereof, and in this connection 
allege that plaintiff has no right, title or interest 
in or to the lands described in said Agreement. 


Vie 

Answering Paragraph X of the Complaint on 
file herein, these defendants, and each of them, deny 
each and every, all and singular, generally and spe- 
cifically, the allegations therein contained, and each 
and every part thereof, and further deny that 
plaintiff has been damaged in an amount in excess 
of $100,000.00, or in any other amount, or at all. 


VeROU 
Answering Paragraph XI of the Complaint on 
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file herein, these defendants, and eaeh of them, 
deny each and every, all and singular, generally 
and specifically, the allegations therein contained, 
and eaeh and everv part thereof, except that de- 
fendants admit that the total purehase price to be 
paid for the said property is the sum of 
$750,000.00. 
tC. 

Answering Paragraph NII of the Complaint on 
file herein, commencing with the word ‘Said’”’ on 
line 16 at page 5, to and ineluding the word 
‘‘mortgagees’’ on line 22, page 5, these defendants, 
and each of them, deny each and every, all and 
singular, generally and specifically, the allegations 
therein contained; commencing with the word 
‘Said’? on line 23, page 5, to and ineluding the 
word ‘‘foundation’’ on line 25, page 5, these de- 
fendants, and each of them, deny eaeh and every, 
all and singular, generally and speeifieally, the al- 
legations therein contained, and each and every 
part thereof. 


Wherefore, answering defendants pray judg- 
ment. 


By Way of Cross-Complaint, Defendants and Cross- 


Complainants Complain of Plaintiff and Cross- 
Defendant and for Their First Cause of Action 
Allege: 
il, 
That Cross-Defendant, Union Bond & Trust 
Company, hereimafter called “Union” is a corpora- 
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tion organized and existing under and by virtue 
of the laws of the State of Oregon, and is and 
has been at all times mentioned herein, doing busi- 
ness in the northern district of California, to wit, 
in Humboldt County, California. 


iE 
That the true names of Cross-Defendants First 
Doe, Second Doe, Third Doe, Fourth Doe, Black 
Company, a corporation, and White Company, an 
association, are unknown to Cross-Complainants 
and for that reason they are sued herein under 
said names as ficticious names; that Cross-Com- 
plainants pray that when the true names of said 
fictitiously-named Cross-Defendants are _ ascer- 
tained they may be inserted herein, and in all sub- 
sequent proceedings in this suit, and that this 
suit may then proceed against them under their 
true names. 
ITT. 
That Cross-Complainants, and each of them, are 
residents of the State of Michigan and will here- 
after be referred to as ‘‘Ward.”’ 


TV. 

That this is a suit of a civil nature between citi- 
zens of different states; that the matter in contro- 
versy exceeds, exclusive of interest and costs, the 
sum or value of $3,000.00. 


Ne 
That the jurisdiction of this Court is founded 
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on diversity of citizenship, and the amount in con- 
troversy as above alleged. 


VI. 

That Ward is the owner in fee and is in posses- 
sion of all that certain real property situate in 
the County of Humboldt, State of California, and 
in the northern district of said state, which said 
real property is more particularly described as fol- 
lows: 

Township 11 North, Range 2 East, 
Humboldt Meridian 
Section 2 
SW, of SWI 
Fractional Section 3 
EY 
NEY of NW 
Section 11 
NWy, 
Section 17 
NWI, 
Fractional Section 18 
sw, N% 
Fractional Section 19 
NIA, SEY 
Section 29 
NEY, 


Fractional Section 30 
Entire 
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Section 32 
Wh 
VII. 

That Ward is the sole owner of and entitled to 
the exclusive possession of all of said real property, 
and of all the timber on said lands, both standing 
and fallen. 

VITI. 

That Union has no right, title or interest in or 
to said real property, or said timber, whether 
standing or fallen; that Union has no right or 
license to cut down or remove said timber of Ward 
from the above described lands, or to be upon, cross 
over, or use said lands for any purpose. 


LS 

That on May 12, 1954, and continuously since 
said date, Union cut, and caused to be cut down, 
timber of Ward growing on said land, and on said 
day, and continuously thereafter, removed and 
caused to be removed therefrom fallen timber 
owned by Ward; that when Union so cut down 
and/or removed said timber, it knew that said 
timber was owned solely by Ward, and that Union 
had no right or license to cut or remove said tim- 
ber; that said standing timber was willfully cut 
and fallen timber willfwly removed by Union. 


xe 
That on May 12, 1954, and continuously since 
said date, Union has willfully trespassed upon said 
lands by going upon said lands, hauling logs there- 
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over, placing and maintaining equipment thereon, 
and logging logs therefrom, and in so doing, has 
disregarded ‘‘No Trespassing’’ signs, and has 
broken gates and locks placed on said lands by 
Ward, and Union threatens to and will, unless en- 
joned by the Court, continue such trespasses. 


BSl. 

That said actions and threatened actions of 
Union will, unless enjoined, cause Ward great 
and irreparable injury in that such damages will 
be difficult, if not impossible, to ascertain, and 
Ward has no plain, speedy or adequate remedy at 
law. 


As and for a Second, Separate and Distinct Cause 
of Cross-Complaint Against Cross-Defendants, 
Cross-Complainants Allege as Follows: 


I. 

The allegations of Paragraphs I through VIT, 
inclisive, of the First Cause of Action, are in- 
eorporated herein, and restated with the same effect 
as though fully set forth. 


pial. 

That on or about the Ist day of May, 1946, A. K. 
Wilson went into possession of said lands in Hum- 
hboldt County, State of California, under and by 
virtue of a certain timber sale agreement between 
Blue Creek Redwood Company, Ine., a corpora- 
tion, Cross-Complainants, assignor and said A. Kk. 
Wilson, a copy of said timber sale agreement is 
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attached to the Complaint on file herein, being Ex- 
hibit ‘‘A’’ to said Complaint; that attached hereto 
and marked Exhibit ‘‘A’’’ is a modification of said 
agreement, not contained in the Exhibit attached by 
plaintiff; that said agreement as modified and set 
forth as said Exhibit, is by reference incorporated 
herein with the same effect as though fully set 
forth. That said agreement is hereinafter referred 
to as ‘‘Agreement.”’ 


That shortly thereafter, said A. K. Wilson as- 
signed all of his right, title and interest in and to 
said Agreement to plaintiff and cross-defendant, 
Union Bond & Trust Co. (hereinafter called 
Union); that prior to the 29th day of May, 1952, 
Blue Creek Redwood Company, Inc., a corpora- 
tion, assigned in writing to cross-complainants 
(hereinafter referred to as Ward), the said Agree- 
ment and all of the Sellers’ right, title and interest 
therein, and to the benefits therefrom, including, 
but not limited to, the right to receive stumpage 
and other payments pursuant to said Agreement, 
and the right to receive logging and other reports 
pursuant to the terms of said Agreement; that Blue 
Creek Redwood Company, Inc., a corporation, and 
Ward have performed all the terms, covenants and 
conditions of said Agreement to be performed by 
them, or any of them thereunder. 


That Blue Creek Redwood Company, Inc., prior 
to its dissolution and on the 29th day of May, 1952, 
by Grant Deed conveyed the hereinabove described 
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real property to Ward, and they are now, and have 
been since that day, the owners in fee thereof. 


deh 
That Union is now, and was on May 12, 1954, in 
default under the terms of said Agreement for 
more than sixty (60) days after written notices of 
such defaults in the following particulars: 


(1) Failure to report to Ward all logs removed 
from the above-described property for the months 
of June, 1953, to October, 1953, inelusive, in viola- 
tion of Section 11 of said Agreement. 


(2) Failure to supply to Ward all hauling and 
sealing slips for the months June, 1953, through 
October, 1953, inclusive, in violation of the pro- 
visions of paragraph 11 of said Agreement. 


(3) Failure to pay to Ward all sums due for 
logs removed during the months June, 1953, to Oc- 
tober, 1953, inelusive, in violation of paragraph 2 
and paragraph 11 of said Agreement. 


(4) Failure to pay taxes on the above-deseribed 
real property in violation of paragraph 4 of said 
Agreement. 


(5) Failure to report and pay for all logs re- 
moved in the month of December, 1953, in violation 
of paragraph 2 and paragraph 11 of said Agree- 
ment. 

That upon Union's failure to report and pay for 
any Jogs removed from the said real property dur- 
ing the months of June, 1953, through October. 
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1953, inclusive, and the month of December, 1953, 
by the 20th day of each month following said 
months, Ward sent to Union a written notice of de- 
fault, eopies of which are attached hereto and made 
a part hereof, and marked Exhibit “B’’; that 
upon Ward’s discovery that Union had failed to 
pay current taxes on said lands when due, Ward 
sent Union a written notice of default, a copy of 
which is attached hereto, incorporated herein, and 
marked Exhibit ‘‘C.’’ 
IV. 

That on May 12, 1954, Ward, acting under and 
pursuant to the provisions of paragraph 12 of 
said Agreement, cancelled said Agreement by send- 
ing to Union a letter, registered mail, in the form 
set forth in said paragraph 12 of said Agree- 
ment; that a copy of said letter is attached hereto, 
marked Exhibit ‘‘D’’ and by reference incorporated 
herein with the same effect as if fully set forth; 
that said letter was received by Union on May 18, 
1954; that Ward has not waived, and does not by 
the filing of this action, or otherwise waive, any 
breaches of said Agreement on the part of Union, 
and the reference herein to particular breaches by 
Union is not intended as a waiver of any other 
breaches. 

Vv. 

That since the cancellation of said Agreement 
by Ward, Union has wilfully continued to cut tim- 
ber on said Jands, and has wilfully continued to 
remove logs from said lands; that Union denies 
the right of Ward to cancel said Agreement as 


Union Bond & Trust Co. 47 


aforesaid, and asserts the mght to continue in pos- 
session of the said lands; that Union has no mght, 
title or interest in said lands or the timber stand- 
ing or fallen remaining thereon, and Union’s 
elaims have east a cloud upon Ward's title. 


As and for a Third Separate and Distinet Cause of 
Cross-Complaint Against Cross-Defendant, 
Union Bond & Trust Co., Cross-Complainants 
Allege as Follows: 

bls 

The allegations of Paragraphs I through VIT 
inclusive of the First Cause of Action are incor- 
porated herein and restated with the same effect as 
if fully set forth. 

AM, 

That on May 1, 1946, Blue Creek Redwood Com- 
pany, Inc., a corporation, entered into a timber 
sale agreement with A. K. Wilson, an individual, 
a copy of said Agreement is attaehed to the Com- 
plaint on file herein, marked Exhibit ‘‘A” thereto 
and modified by Iixhibit ‘‘A’’ attached hereto and 
both Exhibits by reference are incorporated herein 
with the same effect as if fullv set forth. 


JOU 
That prior to the Ist day of January, 1953, said 
Agreement, and all of A. K. Wilson’s right, title 
and interest therein were assigned to Cross-De- 
fendant, Union Bond & Trust Company, a eorpora- 
tion (hereafter referred to as Union): that at 
all times since said date and up to and ineluding 
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the end of the business day of May 12, 1954, Union 
was the owner of said Agreement and all of buyers 
right, title and interest therein and bound by and 
subject to all of the terms, conditions and obliga- 
tions thereof. 
INe 

That prior to the 29th day of May, 1952, Blue 
Creek Redwood Company, Inc., a corporation, as- 
signed in writing all of the sellers right, title and 
interest in and to said Agreement, and the benefits 
therefrom, including, but not limited to, the right 
to receive stumpage and other payments due under 
the terms of said Agreement; that continuously 
since the date of the aforesaid assignment, Cross- 
Complainants (hereinafter referred to as Ward) 
have been, and now are, the owners of said Agree- 
ment and all of the right, title and interest of the 
Seller in and to said Agreement and the benefits 
therefrom; that said Agreement was cancelled by 
Ward on May 12, 1954, pursuant to paragraph 12 
thereof. 


That Ward and Blue Creek Redwood Com- 
pany, Inc., have performed all the terms, covenants 
and conditions to be performed on the part of 
the Seller therein. 

V. 

That during the period commencing June Ist, 
1953, to and including April 30, 1954, logs of the 
value of $70,313.74 have been removed from said 
hereinabove described real property by or on be- 
half of Union, and for which Union has not paid 
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Ward, and although demand for same has been 
made Union still refuses to pay said sum for the 
logs removed; that in addition to said unpaid sum 
for logs removed, Union has failed to pay current 
taxes due on said real property hereinabove de- 
seribed in the sum of $9,080.96; that Union still 
refuses to pay said sum due on unpaid current 
taxes, even though Ward has demanded that Union 
pay the said sum; that by reason of the premises 
there is now due, owing and unpaid from Union 
to Ward the sum of $79,394.70, together with in- 
terest thereon at the rate of seven (7%) per cent 
from May 12, 1954. 


Wherefore, Defendants and Cross-Complainants 
pray: 


(1) That plaintiff take nothing by way of its 
Complaint. 


(2) That this Court issue an injunction pen- 
dente hte enjoining the cross-defendants, its offi- 
cers, agents, servants, employees, attorneys and 
those persons in active concert or participation 
with them, or any of them, from trespassing upon 
the lands covered by said Agreement, and from re- 
moving timber therefrom, whether standing or 
fallen, until final judgment is entered herein. 


3) That upon the trial and hearing of said 
cause, said preliminary injunction be made final. 


(4) That this Court issue its order quieting title 
to said real property covered by said Agreement in 
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cross-complainants and declaring that plaintiff and 
cross-defendant has no right, title or interest therein, 
and further declaring that plaintiff and cross- 
defendant has no right, title or interest in the tim- 
ber, whether standing or fallen, located on said 
Jands. 


(5) That cross-complainants be awarded dam- 
ages against cross-defendant in the sum of $79,- 
394.70, together with interest thereon at the rate 
of seven per cent (7%) per annum from May 12, 
1954, until paid. 


(7) That cross-complainants have such other 
and further relief as the Court may deem proper in 
the premises. 


(8) That cross-complainants be awarded its 
costs incurred herein. 
CARLETON L. RANK, Esq., 
HERMAN COOK, Esq,., 


HARDIN, FLETCHER, COOK 
& HAYES, 


By /s/ CARLETON L. RANK, 
Attorneys for Defendants and 
Cross-Complainants. 
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State of California 
County of Alameda—ss. 


Carleton L. Rank, being first duly sworn, deposes 
and says: 


That he is one of the attorneys for the Defend- 
ants and Cross-Complainants in the above-entitled 
action ; 


That he has read the foregoing Answer and 
Cross-Complaint and knows the contents thereof ; 


That the same is true of his own knowledge ex- 
cept as to the matters therein stated upon infor- 
mation or belief, and as to those matters that he be- 
lieves it to be true; 


That Affiant makes this verification because De- 
fendants and Cross-Complainants are absent from 
the County in which he has his office. 


/s/ CARLETON L. RANK. 


Subscribed and sworn to before me this 27th day 
of May, 1954. 


[Seal] /s/ VIRGINIA. GRIFFIN, 
Notary Public in and for the County of Alameda, 
State of California. 
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Exhibit ‘‘A”’ 


(Copy) 
August 19, 1947. 


Blue Creek Redwood Company, 
Orchard Lake, 
Michigan. 


Gentlemen: 


We wish to submit, for your approval, the fol- 
lowing proposal for the orderly payment of the 
amount now past due on the May 1st, 1946 contract, 
and the $25,000.00 note given as part of the down 
payment thereon: 


(1) On or before September 30th, 1947, we will 
pay the $1279.76, now past due for taxes, together 
with interest thereon at the rate of 6% per annum, 
and the interest due on the above note to Septem- 
ber 27th, 1947, at 6% per annum. 


(2) On the 15th day of September, 1947, and 
on the 15th day of each month thereafter, to and 
including April 15th, 1948, we will pay you the 
sum of $2,000.00 to be applied on the principal 
and interest due on the said note, and, will pay the 
entire balance due on said note on or before May 
15th, 1948. 


(3) We will neither cut any trees, nor remove 
any logs from the land covered by the said Agree- 
ment until the note plus interest is paid in full. 


(4) If at any time prior to December Ist, 
1950, you give us written notice that you have de- 
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cided not to sell Sections 17 and 18 to the United 
States Forest Service, and that such land is to be 
included in said Agreement, the first $25,000.00 
payment on the purchase price for such land shall 
become due and payable six (6) months from the 
date of such notice, and the minimum sum of $25,- 
000.00 will be paid annually thereafter until the 
entire purchase price has heen paid in full. 


Tf the above proposal is satisfactory to you will 
you kindly indicate your acceptance thereof in the 
appropriate place below. 

Yours very truly, 
By /s/ A. K. WILSON, 
A. K. WILSON. 


Approved: 
BLUE CREEK REDWOOD 
COMPANY, 


By /s/ HAROLD L. WARD, 
Pres. 
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Exhibit ‘‘B”’ 
(Copy) 


Harold Lee Ward 
Orchard Lake, Michigan 


July 21, 1953. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S. W. Fifth Avenue, 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report nor the 
logging slips from you on or before July 20, 1953, 
as required under paragraph 11 of our timberland 
agreement with you dated May 1, 1946, covering 
logs removed during the month of June, 1953; nor 
have we received payment, as required under para- 
eraph 2 (d) of said agreement, for the logs re- 
moved during the said month of June, which was 
due under said agreement at Orchard Lake on or 
before July 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


1. Failure to comply with said paragraph 11; 
and 


2, Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in par- 
agraphs 12 and 19 of said agreement. 
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Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GFB 


ce—Mr. Lawrence 8. Fletcher, 
Mr. Arthur B. Dunne. 


Exhibit = 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


August 21, 1953. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Avenue, 
Portland 4, Oregon. 


Dear Art: 

We have not received the logging report nor the 
logging ships from you on or before August 20, 
1953, as required under paragraph 11 of our tim- 
berland agreement with vou dated May 1, 1946, 
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covering logs removed during the month of July, 
1953; nor have we received payment, as required 
under paragraph 2 (d) of said agreement, for the 
logs removed during the said month of July, which 
was due under said agreement at Orchard Lake on 
or before August 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


1. Failure to comply with said paragraph 11; 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving 
any other defaults on said agreement, whether or 
not notice of such defaults has been given; nor 
shall anything herein be construed as waiving our 
position concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GFB 


ec—Mr. Lawrence S. Fletcher, 
My. Arthur B. Dunne. 
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ExhibitesB” 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


September 22, 1953. 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Avenue, 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report from 
you on or before September 20, 1958, as required 
under paragraph 11 of our timberland agreement 
with you dated May 1, 1946, covering logs removed 
during the month of August, 1953; nor have we re- 
ceived payment, as required under paragraph 2(d) 
of said agreement, for the logs removed during the 
said month of August, which was due under said 
agreement at Orchard Lake on or before Septem- 
ber 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 

1. Failure to comply with said paragraph 11; 
and 

2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 
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Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GFB 


ce—Mr. Lawrence 8. Fletcher, 
Mr. Arthur B. Dunne. 


Exhibit ‘‘B’’ 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


October 21, 1953. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Avenue, 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report from 
you on or before October 20, 1953, as required 
under paragraph 11 of onr timberland agreement 
with you dated May 1, 1946, covering logs removed 
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during the month of September, 1953; nor have we 
received payment, as required under paragraph 
2(d) of said agreement, for the logs removed dur- 
ing the said month of September, which was due 
under said agreement at Orchard Lake on or be- 
fore October 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


1. Failure to comply with said paragraph 11; 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving 
any other defaults on said agreement, whether or 
not notice of such defaults has been given; nor 
shall anything herein be construed as waiving our 
position concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 
/s/ HAROLD L. WARD, 


Attorney-in-Fact. 
HLW-GFB 


cc—Mr. Lawrence 8. Fletcher, 
Mr. Arthur B. Dunne. 


60 Harold L. Ward et al., vs. 


Exhibit ‘‘B”’ 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


November 21, 1953. 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Ave. 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report from 
you on or before November 20, 1953, as required 
under paragraph 11 of our timberland agreement 
with you dated May 1, 1946, covering logs removed 
during the month of October, 1953; nor have we 
received payment, as required under paragraph 
2(d) of said agreement, for the logs removed dur- 
ing the said month of October, which was due under 
said agreement at Orchard Lake on or before No- 
vember 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 

1. Failure to comply with said paragraph 11; 
and 

2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
eraphs 12 and 19 of said agreement. 
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Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 
/s/ HAROLD L. WARD, 


Attorney-in-Fact. 
HLW-GFB 


ec—Mr. Lawrence 8. Fletcher, 
Mr. Arthur B. Dunne. 


Exhibit. “is 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


Jannary 21, 1954. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Avenue. 
Portland 4, Oregon. 


Dear Art, 

We have not received the logging report from 
you on or before January 20, 1954, as required 
under paragraph 11 of our timberland agreement 
with you dated May 1, 1946, covering logs removed 
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during the month of December, 1953; nor have we 
received payment, as required under paragraph 
2(d) of said agreement, for the logs removed dur- 
ing the said month of December, which was due 
under said agreement at Orchard Lake on or before 
January 20, 1954. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


1, Failure to comply with said paragraph 11; 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving 
any other defaults on said agreement, whether or 
not notice of such defaults has been given; nor 
shall anything herein be construed as waiving our 
position concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GFB 


ec—Mr. Lawrence 8. Fletcher, 
Dunne, Dunne & Phelps. 


| 
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Exhibit “C”’ 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


December 29, 1953. 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Avenue, 
Portland, 4, Oregon. 


Dear Art: 


We have heen notified by the Tax Collector of 
Humboldt County that you did not pay the first in- 
stallment of the 1953 assessment taxes which were 
due on or before December 10, 1953, upon the tim- 
berlands covered by our timberland agreement with 
you dated May 1, 1946, as required under para- 
graph 4 of said agreement; nor have we received 
the tax receipts in respect thereto from you as re- 
quired under said paragraph 4 of said agreement. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as to 
the above particulars for failure to comply with 
said paragraph 4. 

Please also note the provisions contained in para- 


graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given. 
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Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GFB 


ec—My. Lawrence 8. Fletcher, 
Dunne, Dunne & Phelps. 


Exhibit ‘‘D”’’ 
(Copy) 
Hardin, Fletcher, Cook & Hayes 
925 Central Bank Bldg. 
Oakland, Calif. 


May 12th, 1954. 
A. K. Wilson, and 
Union Bond and Trust Company, 
1101 S.W. Fifth Avenue, 
Portland, Oregon. 


Gentlemen: 


You are hereby informed that we, the assignees 
of Blue Creek Redwood Company, Inec., hereby 
cancel that certain Agreement dated May 1, 1946, 
wherein A. K. Wilson was the Purchaser of certain 
lands as are therein described, and said Blue Creek 
Redwood Company, Inc., was the Seller of said 
lands. 


Frederick 8S. Strong, Jr. 
Marjorie S. Russel 
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Harold L. Ward 
Virginia Ward 
Ann Ward 
John W. Strong 
Marjorie W. Strong 
Rosamond 8. Peters 
Virginia Palmer Ward 
Elizabeth Ward 
Frederick 8. Strong, 3rd 
By /s/ HAROLD L. WARD, 
Attorney-in-Fact, and 
By /s/ FREDERICK 8. STRONG, JR., 
Attorney-in-F act. 


/s/ HAROLD L. WARD, 
/s/ FREDERICK 8S. STRONG, JR. 
CLR :DM 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 28, 1954. 


[Title of District Court and Cause.] 


AFFIDAVIT OF 8S. L, FLECKNER 


State of California 
County of Alameda—ss. 


S. L. Fleckner, being first duly sworn, deposes 
and says: 


That he is now, and has been continuously since 
June, 1948, employed by W. W. French at Fortuna, 
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California, as a timber consultant; that he has his 
office and residence in Fortuna, California. 


That W. W. French has been employed by Har- 
old L. Ward et al., California Barrel Co. and 
Arrow Mill Co. generally for timber management 
purposes on the property included in the Agree- 
ment attached to the Complaint on file herein, dated 
May 1, 1946, between A. K. Wilson and Blue Creek 
Redwood Co. (sometimes herein referred to as Ward 
property or Ward land), and adjacent property 
whereon timber is owned by California Barrel Co., 
Arrow Mill Co., Sage Land & Lumber Co., and Ah 
Pah Redwood Co.; 


That the logging operations on said Ward prop- 
erty are now, and have been for the year immedi- 
ately last past, being carried on by Union Bond and 
Trust Co., hereinafter referred to as Union, and, 
independent logging contractors employed by Coast 
Redwood Co., Incorporated. That said Coast Red- 
wood Co., Incorporated, is a California corpora- 
tion; that A. K. Wilson is president of said corpo- 
ration and of Union; that said Coast Redwood Co., 
Incorporated, is a Debtor in Possession in pro- 
ceedings under Chapter XI of the Bankruptcy Act, 
being Proceedings No. 55837 HW in the United 
States District Court, Southern District of Califor- 
nia, Central Division. 


That the Ward property is situate approximately 
75 miles north of Eureka and lies generally easterly 
of U.S. Highway 101. That there is a strip of 
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land between Highway 101 and the Ward property 
owned in part bv U.S. Forest Service, State of 
California, and private ownership. That in this 
general area there are several roads connecting 
with Highway 101 from the east; that one of these 
roads is across State of California property and 1s 
ealled the Park Road and extends to the easterly 
boundary of the state property; that another of 
said roads is across U.S. Forest Service property 
and is called the Ah Pah Access Road and extends 
to the easterly boundary of U.S. Forest Service 
ownership. 


That various owners of land lving easterly of 
said public roads have constructed logging roads 
over their respective lands which connect with 
either of the above roads or with other privately 
owned roads, which in turn connect with said pub- 
jie roads. 


That there are four of such connecting roads on 
the Ward property and are herein referred to as 
Access No. 1, Access No. 2, Park No. 1 and Park 
vO. 2. 


That affiant’s principal duties are the observing 
of logging practices and determining whether or 
not such practices conform to the various agrec- 
ments; to see that the logging is confined to the 
properties covered by said agreements; to ascer- 
tain that logs are properly branded and designated 
as coming from the area where logged, and matters 
of a like nature. That also employed by W. W. 
French to assist in these matters is Ernest Harvey, 
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who works under the supervision of affiant and 
spends his time in the woods actually watching and 
reporting to affiant on the various operations. 


On Tuesday, May 18, 1954, affiant in company 
with C. L. Rank, drove from Eureka, California, 
to the Ward property; that at about 10:00 a.m. of 
said morning, your affiant and the said C. L. Rank 
met one James Trotter, an employee and woods 
foreman for Union and the following conversation 
was held between the said Trotter and the said 
Rank, in substance and effect: Rank told Trotter 
of the service of the Notice of Cancellation of 
said May 1, 1946, Agreement and showed Trotter 
a copy of said Agreement, together with a copy 
of the said Notice of Cancellation. Rank further 
told Trotter the Wards did not want anyone to 
trespass on the property or to use the roads for 
log hauling purposes and did not want any of the 
Ward timber cut or removed. Trotter replied in 
substance and effect, that he understood that, but 
A. K. Wilson had told him to go ahead and use the 
Ward roads. Rank replied in substance and effect, 
that the Ward were going to put up ‘“‘No Trespass”’ 
signs and gates, but would permit Trotter to 
remove equipment and go through for inspection 
purposes, but the road was not to be used for log- 
ging purposes. The A. K. Wilson referred to by 
Trotter is A. K. Wilson, President of Union. 


That after said conversation, affiant and Rank 
proceeded to the woods and were met by Mr. 
Earnest Harvey mentioned hereinabove; that affiant, 
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in company with said Rank and said Harvey, pro- 
eeeded to each of said four roads on the Ward 
properties and, adjacent to said roads and in plain 
view of anyone using said roads, posted signs 
which were in white background with black print- 
ing, approximately 9’’ x 11”? in size, and there 
appearing thereon in large letters the words ‘‘No 
Trespassing’’; that each of said signs was signed 
as follows: ‘‘H. L. Ward, et al., Owners.’’ 


That after the posting of the last of said signs 
your affiant, together with Rank, met Mr. E. Lane, 
an independent logging contractor logging on prop- 
erty immediately adjacent and to the east of the 
Ward property, and who has been, and is now, 
using the roads over the Ward property for logging 
purposes. Mr. Lane stated to C. L. Rank, in the 
presence of affiant, that A. K. (veferring to the 
said A. K. Wilson) had sent a message to him 
at 2:30 a.m. of that morning telling him that every- 
thing was settled and to go ahead logging. That 
Rank replied in substance and effect, that there 
was nothing to settle and that neither the said 
A. KX. or his attorneys had even talked with him. 


Thereafter, and on said day, affiant proceeded to 
construct a gate at the entrance to the road Park 
No. 1, which said gate consisted of a steel cable 
stretching across the road and firmly fastened at 
one end to a stump or tree and fastened hy a 
locked padlock at the other end; that a similar 
sign to that mentioned above was hung on said gate 
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at about the center of said road. That shortly 
thereafter a similar gate was prepared for road 
Park No. 2. 


That affiant, together with Rank and Harvey, 
proceeded then to the Ah Pah Access Road and 
there met Trotter; that it was then about 6:00 p.m. 
of said day; that Trotter stated to affiant, Rank and 
Harvey, that he had again talked with A. K. Wilson 
on the telephone and told Wilson that the signs 
and gates were either in place or going to be in 
place and that said Wilson had instructed him to 
tear down the gates and go through. Rank asked 
Trotter if the gates were to be torn down that 
night or in the morning and Trotter stated they 
would probably wait until the morning. 


That Rank, shortly thereafter, left to return to 
Eureka and affiant, together with Harvey, pro- 
ceeded to place like gates on the Ward property at 
Access No. 1 and Access No. 2. That upon ar- 
riving at Access No. 1 affiant found that the signs 
that had been placed there that morning had been 
torn down; that affiant replaced the signs, con- 
structed a gate with a sign on it and padlocked said 
gate. That affiant and Harvey then proceeded to ac- 
cess No. 2 and constructed a like gate with a sign on 
it and padlocked said gate. Affiant then proceeded to 
Park No. 2 and closed and locked that gate and 
placed a sign thereon. That all of said signs and 
gates were on Ward property. 


On the following day, Tuesday, May 19, 1954, af- 
fiant proceeded to the Ward property and directly 
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to Access No. 1 where he found the gate pulled 
down and evidence of tire marks showing a vehicle 
had driven over the gate; that affiant then replaced 
the gate. 


That while affiant was at said gate and at about 
6:45 a.m. of said morning, two panel trucks loaded 
with approximately twelve employees of Union 
arrived and talked with affiant; that said employees 
then left one of them, stating that they were going 
to see Trotter. About 7:30 a.m. of said morning 
Mr. Trotter came to the gate and asked affiant how 
many gates there were and where located; that 
affiant told him there were four gates and where 
each was located. That Trotter then stated he was 
going to return to the camp and eall A. K. Wilson. 
During the period of time that affiant was at Access 
No. 1 he could see the Access No. 2 road and observed 
approximately ten logging trucks loaded going 
through Access Gate No. 2 and across Access Road 
No. 2. At about 9:15 that morning affiant went to 
inspect the gate at Access No. 2, found that the 
lock had been broken and the gate open. The ‘* No 
Trespassing’’ signs had not been removed. 


That about 11:00 a.m. of said morning, affiant 
had a further conversation with said Trotter in which 
the said Trotter stated in substanee and effect, that 
he had talked with A. K. on the telephone since 
talking to affiant that morning and that A. K. had 
told him to go through the gates and he would have 
a photographer there. Affiant asked Trotter what 
time he planned this move and Trotter replied in 
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substanee and effect, ‘‘Sometime early this after- 
noon.’’ After said conversation affiant went back 
to Access No. 2 and repaired and closed the gate 
and put on a new padlock. That at about 12:15 of 
said day, affiant returned to Access No. 1 gate 
and parked his ear behind the gate, locked the 
gate and sat in his car; that about 1:30 p.m. of said 
day, one Robert Doxey, woods superintendent for 
Union, accompanied by Trotter and some twenty to 
twenty-five employees of Union, arrived at said 
gate, together with a cameraman; that the said 
Doxey and one or two others got out of their ear, 
proceeed to the gate and broke it down and Doxey 
then said to the men in substance and effect, ‘‘Let’s 
go through and get to work.’’ Thereupon, about 
fifteen of the aboved-named men drove through the 
gate around affiant’s car and proceeded to drive 
down the road across the Ward property. Affiant 
then had a conversation with Trotter in which Trot- 
ter stated in substance and effect that ‘‘Orders from 
Wilson are to go right ahead.”’ 


That during the evening of said day affiant re- 
ceived instructions from Rank that he was to meet 
a deputy sheriff at Orick, California, at 5:30 of 
the following day and that said deputy sheriff 
would accompany him to the Ward property. 


That at approximately 5:30 a.m. the morning of 
May 20, 1954, affiant met one Tucker, a deputy 
sheriff of the County of Humboldt, City of Orick, 
State of California, and accompanied by said deputy 
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sheriff, went to the woods and waited at the buildings 
known as the machine shop, which are located 
on the Ah Pah Access Road and off the Ward 
property. 

That at about 6:30 a.m. of said morning affiant, 
said deputy sheriff, said Doxey, Trotter, Lane and 
Harvey went into the shop buildings together, where 
Doxey displayed to everyone present a seven-page 
telegram from A. K. Wilson, as president of Union, 
to Rank, which Doxey stated he had received at 
midnight the night before. Affiant told Doxey in 
substance and effect, that nothing had changed, 
that anyone going on the Ward Jands would be 
trespassing. Whereupon, all of the above-named 
persons went outside where a group of from 75 
to 100 men were gathered, mostly employees of 
Union. That the said deputy sheriff addressed the 
said employees, including Trotter and Doxey, and 
stated in substance and effect, that as far as he was 
eoncerned the ‘‘No Trespassing”’ 
the gates had been closed, and that anyone going 
through would be trespassing. He further stated 
that he had no authority to make arrests unless 
warrants were issued or he were instructed to do so 
by the sheriff, but that if he were instructed, he 
would arrest anyone going through the gates. 
Whereupon, one of Union’s supervisional em- 
ployees, the chopping boss, whose name is unknown 
to affiant, stood up and addressed the men and 
told them that A. K. Wilson had ealled and stated 
in effect that he would pay the fine of any man 
arrested for going through the gates and pay them 


signs were up, 
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double wages while being held. That affiant shortly 
thereafter left the woods and returned to Eureka. 


/3/ 8. L. FLECKNER. 


Subscribed and sworn to before me this 28th day 
of May, 1954. 


[Seal] /3s/ DOROTHEA MARR, 
Notary Public in and for the County of Alameda, 
State of California. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed June 3, 1954. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF ERNEST HARVEY 


State of California, 
County of Humboldt—ss. 


Ernest Harvey, being first duly sworn, deposes 
and says: 


That he is now and has been since September 4, 
1952, an employee of W. W. French; that his job 
and occupation for the past year has been policing 
log distribution of logs produced in Township 12 
(Ward lands and the property adjacent thereto), 
inspecting log brands and watching logging lines 
to see that logging was confined to the proper area. 


That on Friday morning, May 14, 1954, he was 
instructed by W. W. French that the Wards (Cross- 
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Complainants herein) had terminated their con- 
tract with Union Bond & Trust Co., hereinafter 
termed Union, and for affiant to advise various 
loggers hauling logs over the roads on the Ward 
lands and truckers using the said roads that he 
understood the said roads might be closed within 
the next few days. During the course of said day 
affiant did tell various truckers in substance and 
effect, that he understood that the roads over the 
Ward lands may be closed in a few days. 


On May 17, 1954, affiant was instructed by C. L. 
Rank, attorney for the Wards, to advise all persons 
whom he saw, or knew were using the roads over the 
Ward lands, that the Wards had cancelled the 
contract with Union and planned on closing the 
roads in a day or so. In the course of said day, 
and in the vicinity of the Ward lands, he met James 
Trotter, woods foreman for Union and Robert 
Doxey, woods superintendent for Union, and told 
to them in substance and effect, as above instructed. 
Whereupon James Trotter rephed in substance and 
effect that ‘‘If the roads were closed we will have 
to stop using them until opened.’’ That, later in said 
day, your affiant agam had a conversation with 
said Trotter in the same general vicinity and said 
Trotter stated in substance and effect that he had 
just talked to A. K. Wilson (President of Union) on 
the telephone and that he was told bv the said A. Kk. 
Wilson, ‘‘Go right on logging. There is nothing to 
the rumor and nothing is going to happen’’; that the 
said Doxey, at about the same time and place, also 
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told affiant that he had talked to the said A. K. Wil- 
son that morning and had been instructed by him to 
go right on logging and ‘‘That is what we are going 
to do.’’ 


That on the morning of Tuesday, May 18, 1954, 
affiant went to the Ward lands, arriving about 8:30 
that morning, and saw Union performing logging 
operations on the Ward lands; that logging trucks 
were hauling logs over the Ward lands and em- 
ployees of Union and independent loggers had been 
transported to their place of employment over the 
four roads on the Ward lands; that during said 
morning and in the vicinity of the Ward lands, 
affiant had a conversation with one HK. Lane, an 
independent logger, who is presently logging on 
lands immediately adjacent and to the east of Ward 
lands and whose logs are hauled over the roads on 
Ward lands; that the said Lane stated to affiant 
in substance and effect that he had received word 
from the said A. K. Wilson at 2:30 a.m. of that 
day to go right on logging, that everything had 
been settled. That said Lane further stated that he 
hadn’t planned on logging that day and had paid 
his men off the day before, but that after A. K. 
Wilson sent the message he rounded up his men and 
went ahead logging. While affiant was having the 
above conversation with Lane, Union’s chopping 
boss, whose name affiant does not know, came up 
and stated to affiant, ‘‘Our instructions are to keep 
the trucks rolling.”’ 
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That during the rest of said day affiant, in com- 
pany with 8. L. Fleckner, and part of the time 
accompanied by C. L. Rank, proceeded to the four 
roads leading across the Ward property and placed 
No Trespassing signs and padlocked gates, as set 
forth in detai] in the Affidavit of S. L. Fleckner 
on file herein. 


On the following morning, to wit, Wednesday, 
May 19, 1954, affiant arrived at the Ward property 
at about 6:55 a.m. of said day. Affiant found that 
at that time the gates at Park No. 1 and Park No. 2 
were intact and the signs were up; that at about 
7:15 a.m. of said day, a Union crew arrived at 
Park No. 2 and the following conversation in sub- 
stanee and effect ensued. One of the men stated 
““What’s doing?”’ Affiant rephed that the roads were 
closed. The man replied, ‘‘ Well, that’s that, we are 
not going through the gate.’ That while affiant was 
at Park gate No. 2 he could see the Park No. 1 road 
and the locality of Park No. 1 gate; that at 7:20 a.m. 
he saw that Park No. 1 gate had been removed 
and saw a pick-up truck and cars going through 
the gate. That about 7:30 a.m. the hereinabove 
mentioned chopping boss for Union drove to Park 
gate No. 2 where affiant was standing and stated 
to affiant, ‘‘I am going to pull the gate down’’; 
that said chopping boss thereupon hooked a chain 
from his truck to the gate preparatory to pulling 
the gate down; that affant got his eamera out of his 
cay and was ready to take a photograph of the 
gate being pulled down; that the chopping boss, 
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upon seeing the camera, unhooked the chain from 
the gate and left. Shortly thereafter affiant pro- 
ceeded to Park gate No. 1 and replaced the gate. 


That thereafter affiant, in company with S. L. 
Fleckner, went to the shop at the entrance to the 
woods where he overheard a conversation between 
S. L. Fleckner and said Trotter, wherein Trotter 
stated in substance and effect as follows: ‘‘I have 
talked with Wilson and he has told us to go through 
the gates. We are going through early this after- 
noon.’’ That about 1:30 p.m. that afternoon, affiant 
was at access gate No. 2 and from there saw the 
said Robert Doxey pull down access gate No. 1; 
that affiant then proceeded down to access No. 1 
and was asked by the said Doxey if the other three 
gates were up, to which affiant replied ‘‘Yes,’’ and 
Doxev replied that he was going to take pictures of 
the gates. That at abount 2:30 p.m. of said day af- 
fiant observed a load of Ward logs being hauled by a 
trucker and followed the truck to the sawmill, 
formerly operated by A. K. Wilson under the firm 
name and style of Coast Redwood Co. and now 
being operated by the said A. K. Wilson under the 
firm name and style of Washington Lumber Co. 
That said sawmill is located near Arcata, California. 


On the next day, Thursday, May 20, 1954, affiant 
met S. L. Fleckner and a deputy sheriff of the 
County of Humboldt, California, at about 5:30 a.m. 
of said day. That thereafter affiant and the deputy 
sheriff and 8. L. Fleckner went to the machine shop 
near the entrance to the woods, arriving at about | 
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6:30 a.m. Shortly thereafter said Doxey displayed 
to affiant and others, a copy of a 7-page telegram 
that Union had sent to C. L. Rank; that shortly 
thereafter in front of said shop the deputy sheriff 
spoke to the Union employees, and others who were 
present, and told them in substance and effect that 
as far as he was concerned the No Trespassing 
signs were up, the gates were closed, and anyone 
going through was trespassing. He further stated 
he had no plans to make any arrests unless warrants 
Were issued or unless he was so instructed by the 
sheriff, but that if he were so instructed that he 
would arrest anyone going through the gates. There- 
upon, the said chopping boss stood up and stated 
to the men that A. K. had telephoned and said that 
he would pay the fine of any man arrested for going 
through the gates and pay them double wages while 
being held. Shortly thereafter affiant returned to 
Orick, California, with the deputy sheriff. 


That that afternoon affiant returned to the woods 
and the Ward properties and found that each of 
the four gates had been torn down and all of the 
signs destroyed, with the exeeption of two signs 
on the aceess No. 2 road; that affiant remained in 
the area that afternoon and saw trucks loaded with 
logs hauling logs across all of the four reads which 
had been locked, except that affiant saw no trucks on 
access Road No. 1. That that afternoon affiant saw 
logging being performed on the Ward property and 
Ward logs being logged to the landing preparatory 
to being loaded on trucks. 
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That Union employs two sealers by name of 
Henry Nelson and John Doe Elliot; that said scalers 
scale all logs coming out of Ward lands and the 
lands adjacent thereto to the east; that on Monday, 
May 24, 1954, affiant asked each of said scalers for 
a record showing the quantity of logs removed 
from the Ward and other lands during the pre- 
ceding week; that neither of said scalers would 
give affiant such information and each stated in 
substance and effect that he had been instructed 
not to give any information to affiant; that without 
such information it is impossible for affiant or the 
Wards to determine the quantity of logs being re- 
moved from the Ward or adjacent lands. 


/s/ ERNEST HARVEY. 

Subscribed and sworn to before me this 28th day 
of May, 1954. 

[Seal] /s/ DEWEY DOLF, 
Notary Public in and for the County of Humboldt, 

State of California. 
[Endorsed]: Filed June 3, 1954. 
Affidavit of Service by Mail attached. 
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INTERROGATORY NUMBERS 1 THROUGH 66 
OF DEFENDANTS AND CROSS-COM- 
PLAINANTS ADDRESSED TO PLAIN- 
TIFF AND CROSS-DEFENDANTS 


Pursuant to Rule 33 of the F.C.P. defendants 
and Cross-Complainants address the following in- 
terrogatories to the plaintiff and Cross-defendant, 
Union Bond & Trust Co. 


For the purpose of shortening the interrogatories 


we have designated certain named parties or prop- 
erty as follows: 


(a) Union Bond & Trust Co., plaintiff and 
cross-defendant, is designated ‘‘Union.”’ 


(b) Harold L. Ward, et al, defendants and ecross- 
complainants, are designated as ‘‘ Ward.’’ 


(ec) The Agreement between Blue Creek Red- 
wood Co., a Delaware corporation, and A. K. Wil- 
son, an individual, dated May 1, 1946, a copy of 
which is attached to the complaint and marked Ex- 
hibit ‘‘A’’ thereto, is referred to as ‘‘Agreement.”’ 


(d) The real properties described in said agree- 
ment are referred to as ‘‘ Ward lands.”’ 


(e) Coast Redwood Co., Incorporated, a Califor- 
nia corporation, is referred to as ‘‘Coast.”’ 


1. When did Union commence logging operations 
in Humboldt or Del Norte Counties, California ? 
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2. When did Union commence logging operations 
on the Ward lands? 


3. Did Union remove logs from the Ward lands 
during the months June through October, inclusive, 
1953 ? 


4. Were logs removed from the Ward lands 
during each of those month for or on behalf of 
Coast ? 


5. What was the total quantity of logs removed 
from the Ward lands during the month of June. 
1953 ? 


6. What was the quantity of logs removed from 
the Ward lands by or on behalf of Coast during the 
month of June, 1953? 


7. What was the quantity of logs removed from 
the Ward lands by or on behalf of Union during 
the month of June, 1953? 


8. Were scale slips, logging reports or payment 
sent to Ward on or before July 20th, 1953, for logs 
removed from Ward lands during the month of 
June, 1953 ? 


9. Did Union receive a default notice, a copy of 
which is attached hereto, marked Exhibit ‘‘A,’’ on 
or about the 23rd day of July, 1953? 


10. Did Union send scale slips and logging re- 
port to Ward showing total quantity of logs removed 
from the Ward lands during the month of June, 
1953, and, if so, what was the approximate date? 
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11. What was the total quantity of logs reported 
by Union to Ward as having been removed from the 
Ward lands during the month of June, 1953? 


12. Did Union make any payment to Ward for 
logs removed from the Ward lands during the month 
of June, 1953, and, if so, what was the date and 
amount of sueh payment? 


13. What quantity of logs were paid for by sueh 
payment ? 


14. What was the total quantity of logs removed 
from the Ward lands during the month of July, 
1953? 


15. What was the quantity of logs removed from 
the Ward lands by or on behalf of Coast during 
the month of July, 1953? 


16. What was the quantity of logs removed from 
the Ward lands by or on behalf of Union during the 
month of July, 1953? 


17. Were scale ships, logging reports or payment 
sent to Ward on or before August 20, 1953, for 
logs removed from Ward lands durmg the month 
of July, 1953? 


18. Did Union receive a default notiee, a copy 
of which is attached hereto, marked Exhibit ‘‘B,’’ 
on or about the 24th day of August, 1953 ? 


19. Did Union send scale slips and logging re- 
port to Ward showing total quantity of logs removed 
from the Ward lands during the month of July, 
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1953, and, if so, what what was the approximate 
date? 


20. What was the total quantity of logs reported 
by Union to Ward as having been removed from the 
Ward lands during the month of July, 1953? 


21. Did Union make any payment to Ward for 
logs removed from the Ward lands during the 
month of July, 1953, and, if so, what was the date 
and amount of such payment? 


22. What quantity of logs were paid for by such 
payment ? 


23. What was the total quantity of logs removed 
from the Ward lands during the month of August, 
1953 ? 


24. What was the quantity of logs removed from 
the Ward lands by or on behalf of Coast during 
the month of August, 1953? 


25. What was the quantity of logs removed from 
the Ward lands by or on behalf of Union during 
the month of August, 1953? 


26. Were scale slips, logging reports or pay- 
ment sent to Ward on or before September 20th, 
1953, for logs removed from the Ward lands during 
the month of August, 1953? 


27. Did Union receive a default notice, a copy of 
which is attached hereto, marked Exhibit ‘‘C,’’ on 
or about the 24th day of September, 1953? 


28. Did Union send scale slips and logging report 
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to Ward showing total quantity of logs removed 
from the Ward lands during the month of August, 
1953, and, if so what was the approximate date? 


29. What was the total quantity of logs reported 
by Union to Ward as having been removed from 
the Ward lands during the month of August, 1953 ? 


30. Did Union make any payment to Ward for 
logs removed from the Ward lands during the 
month of August, 1953, and, if so, what was the 
date and amount of such payment? 


31. What quantity of logs were paid for by such 
payment? 


32. What was the total quantity of logs removed 
from the Ward lands during the month of Septem- 
ber, 1953 ? 


33. What was the quantity of logs removed from 
the Ward lands by or on behalf of Coast during 
the month of September, 1953 ? 


34. What was the quantity of logs removed from 
the Ward lands by or on behalf of Union during 
the month of September, 1953? 


35. Were scale ships, logging reports or payment 
sent to Ward on or before October 20th, 1953, for 
logs removed from Ward lands during the month 
of September, 1953? 

36. Did Union receive a default notice, a copy 
of which is attached hereto, marked Exhibit ‘*D,"’ 
on or about the 23rd day of October, 1953 ? 
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37. Did Union send scale slips and logging re- 
port to Ward showing total quantity of logs removed 
from the Ward lands during the month of Septem- 
ber, 1953, and, if so, what was the approximate 
date? 


38. What was the total quantity of logs re- 
ported by Union to Ward as having been removed 
from the Ward lands during the month of Septem- 
ber, 1953 % 


39. Did Union make any payment to Ward for 
logs removed from the Ward lands during the 
month of September, 1953, and, if so, what was the 
date and amount of such payment? 


40. What quantity of logs were paid for by such 
payment? 


41. What was the total quantity of logs removed 
from the Ward lands during the month of October, 
1953? 


42. What was the quantity of logs removed from 
the Ward lands, by or on behalf of Coast during 
the month of October, 1953? 


43. What was the quantity of logs removed from 
the Ward lands by or on behalf of Union during 
the month of October, 1953? 


44. Were scale slips, logging reports or pay- 
ment sent to Ward on or before November 20th, 
1953, for logs removed from Ward lands during the 
month of October, 1953? 
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45. Did Union reeeive a default notice, a copy of 
which is attached hereto, marked Exhibit ‘‘E,’’ on 
or about the 23rd day of November, 1953? 


46. Did Union send seale slips and logging re- 
port to Ward showing total quantity of logs re- 
moved from the Ward lands during the month of 
October, 1953, and, if so, what was the approximate 
date? 


47. What was the total quantity of logs reported 
by Union to Ward as having been removed from the 
Ward lands during the month of October, 1953 ? 


48. Did Union make any payment to Ward for 
logs removed from the Ward lands during the 
month of October, 1953, and, if so, what was the 
date and amount of such payment? 


49. What quantity of logs were paid for by sueh 
payment? 


50. Were logs removed from the Ward lands 
during the month of December, 1953, by Union and 
Coast ? 


51. Did Union, on or before January 20, 1954, 
send scale slips, reports or payment for any logs 
removed from the Ward lands during the month of 
Deeember, 1953 ? 

52. Did Union receive a default notice, a copy of 
which is attached hereto and marked Exhibit “PF.” 
on or about January 23rd, 1954? 
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53. What was the total quantity of logs removed 
from the Ward lands during the month of Decem- 
ber, 1953 ? 


54. What was the total quantity of logs reported 
to Ward by Union as having been removed from the 
Ward lands during the month of December, 1953 ? 


55. Did Union pay Ward, prior to May 12, 1954, 
for any logs removed from the Ward lands during 
the month of December, 1953, and, if so, what was 
the date and amount of such payment? 


56. Did Union pay the current real property 
taxes on the Ward lands which became due Novem- 
ber 10, 1953, and delinquent December 10, 1953, on 
or before December 10, 1953? 


57. Did Union receive a notice of default, a copy 
of which is attached hereto and marked Exhibit 
‘*G,”? on or about December 31, 1953? 


58. Did Union, on or before May 12, 1954, make 
any payment on current real property taxes on the 
Ward lands, that is, taxes for 1953-1954, the first 
installment of which became due on November 10, 
1953? 


59. What was the total amount due on May 12, 
1954, for real property taxes on the Ward lands for 
the years 1953-1954? 


60. What was the total quantity of logs removed 
from Ward lands during each of the following 
months, January, February, March and April, 1954? 
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61. What was the total quantity of logs removed 
from the Ward lands from May Ist to and in- 
eluding May 13th, 1954? 


62. What was the total quantity of logs removed 
from the Ward lands from May 14, 1954, to June 30, 
1954? 


63. Were the logs whieh were removed from 
the Ward properties after May 18, 1954, sold to 
third parties? 


64. If the answer to the last question is ‘‘ves,”’ 
what was the gross amount in dollars received for 
such logs without deducting any costs of logging or 
hauling such logs? 


65. Have any logs been removed from the Ward 
lands since June 30, 1954? 


66. If the answer to the last question is ‘‘Yes,”’’ 
give the total quantity removed and the gross 
amount in dollars received upon the sale of such 
logs. 

/s/ CARLTON L. RANK, 


/s/ HERMAN COOK, 


HARDIN, MLETCHER, COOK 
& HAYES, 
By /s/ LAURENCE 8. FLETCHER, 
Attorneys for Defendants and 
Cross-Complainants. 
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Exhibit ‘‘A’’ 
(Copy) 7 
Harold Lee Ward 
Orchard Lake, Michigan 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 8.W. Fifth Avenue, 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report nor the 
logging slips from you on or before July 20, 1953, 
as required under paragraph 11 of our timberland 
agreement with you dated May 1, 1946, covering 
logs removed during the month of June, 1953; nor 
have we received payment, as required under para- 
graph 2(d) of said agreement, for the logs removed 
during the said month of June, which was due under 
said agreement at Orchard Lake on or before July 
20, 1958. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 

1. Failure to comply with said paragraph 11; 
and 

2. Failure to comply with said paragraph 2(d). 

Please also note the provisions contained in para- 


graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
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notice of sueh defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Faet. 
HLW-GFB 


ece—Mr. Lawrence 8. Fletcher 
Mr. Arthur B. Dunne 


Exhibit “B”’ 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


August 21, 1953. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W,. Fifth Ave., 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report nor the 
logging slips from you on or before August 20, 
1953, as required under paragraph 11 of our timber- 
land agreement with you dated May 1, 1946, cover- 
ing logs removed during the month of July, 1953; 
nor have we received payment, as required under 
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paragraph 2(d) of said agreement, for the logs re- 
moved during the said month of July, which was 
due under said agreement at Orchard Lake on or 
before August 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


1. Failure to comply with said paragraph 11; 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 


Nothing herein shal! be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 
/s/ HAROLD L. WARD, 


Attorney-in-F'act. 
HLW-GFB 


ec—Mr. Lawrence S. Fletcher 
Mr. Arthur B. Dunne 
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Exhibiti@? 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


September 22, 1953. 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Ave., 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report from 
you on or before September 20, 1953, as required 
under paragraph 11 of our timberland agreement 
with you dated May 1, 1946, covering logs removed 
during the month of August, 1953; nor have we re- 
ceived payment, as required under paragraph 2(d) 
of said agreement, for the logs removed during the 
said month of August, which was due under said 
agreement at Orehard Lake on or before September 
20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 

1. Failure to comply with said paragraph 11; 
and 

2. [failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 
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Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-F'act. 
HLW-GFB 


ee—Mr. Lawrence S. Fletcher 
Mr. Arthur B. Dunne 


Exhibit ‘‘D”’ 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


October 21, 1953. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Ave., 
Portland 4, Oregon. 


Dear Art: 
We have not received the logging report from 
you on or before October 20, 1953, as required under 


paragraph 11 of our timberland agreement with 
you dated May 1, 1946, covering logs removed dur- 
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ing the month of September, 1953; nor have we re- 
ceived payment, as required under paragraph 2(d) 
of said agreement, for the logs removed during the 
said month of September, whieh was due under said 
agreement at Orchard Lake on or before October 
201953. 


Please consider this letter as a notice of default 
from us in the performanee of said agreement as to 
the above partieulars for: 


1. Failure to comply with said paragraph 11: 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion eoncerninge the assignability of Purehaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Faet. 
HLW-GFB 
ec—Mry. Lawrence S. Fleteher, 
Mr. Arthur B. Dunne 
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Exhibit ‘‘E”’ 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


November 21, 1953. 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Avenue, 
Portland 4, Oregon. 


Dear Art: 


We have not received the logging report from 
you on or before November 20, 1953, as required 
under paragraph 11 of our timberland agreement 
with you dated May 1, 1946, covering logs removed 
during the month of October, 1953; nor have we 
received payment, as required under paragraph 
2(d) of said agreement, for the logs removed during 
the said month of October, which was due under 
said agreement at Orchard Lake on or before No- 
vember 20, 1953. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


J. Failure to comply with said paragraph 11; 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 
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Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in- Fact. 
HLW-GFB 


ec—Mr. Lawrence S. Fletcher 
Mr. Arthur B. Dunne 


exhibit“ tie? 
(Copy) 
Harold Lee Ward 
Orehard Lake, Michigan 


January 21, 1954. 
Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
1101 S.W. Fifth Ave., 
Portland, Oregon. 


Dear Art: 
We have not reeeived the logging report from 
you on or before January 20, 1954, as required 


under paragraph 11 of our timberland agreement 
with you dated May 1, 1946, covering logs removed 
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during the month of December, 1953; nor have we 
recelved payment, as required under paragraph 
2(d) of said agreement, for the logs removed during 
the said month of December, which was due under 
said agreement at Orchard Lake on or before Janu- 
ary 20, 1954. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as 
to the above particulars for: 


1. Failure to comply with said paragraph 11; 
and 


2. Failure to comply with said paragraph 2(d). 


Please also note the provisions contained in para- 
graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notice of such defaults has been given; nor shall 
anything herein be construed as waiving our posi- 
tion concerning the assignability of Purchaser’s 
rights under said agreement. 


Very truly yours, 


/3s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GEFB 


cc—Mr. Lawrence 8S. Fletcher 
Dunne, Dunne & Phelps 
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ExhibitG.” 
(Copy) 
Harold Lee Ward 
Orchard Lake, Michigan 


December 29, 1953. 


Mr. A. K. Wilson, President, 
Union Bond & Trust Company, 
WO1 S.W. Fifth Ave., 
Portland, Oregon. 


Dear Art: 


We have been notified by the Tax Collector of 
Humboldt County that you did not pay the first 
instalment of the 1953 assessment taxes whieh were 
due on or before December 10, 1953, upon the 
timberlands covered by our timberland agreement 
with you dated May 1, 1946, as required under 
paragraph 4 of said agreement; nor have you as 
required under said paragraph 4 of said agreement. 


Please consider this letter as a notice of default 
from us in the performance of said agreement as to 
the above particulars for failure to comply with 
said paragraph 4. 

Please also note the provisions contained in para- 


graphs 12 and 19 of said agreement. 


Nothing herein shall be construed as waiving any 
other defaults on said agreement, whether or not 
notiee of such defaults has been given. 
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Very truly yours, 


/s/ HAROLD L. WARD, 
Attorney-in-Fact. 
HLW-GFB 


ec—Mr. Lawrence 8S. Fletcher 
Dunne, Dunne & Phelps 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 10, 1954. 


[Title of District Court and Cause. ]} 


ANSWER TO CROSS-COMPLAINT 


Comes Now, Union Bond & Trust Company, a 
corporation, plaintiff and cross-defendant above 
named, and answering the alleged cross-complaint 
of defendants and cross-complainants on file herein, 
and each alleged cause of action thereof, shows as 
follows: 

ile 


Admits and avers as follows: 


1. Plaintiff and cross-defendant refers to its 
complaint on file herein, and incorporates the same, 
and each allegation and averment thereof, herein by 
reference as fully as though set forth at length. 


2. At all times mentioned herein, plaintiff and 
eross-defendant has been, and now is, doing business 
in the State of California. 
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3. Said agreement, Exhibit A to the complaint 
herein. was modified as set forth in Exhibit A to 
the alleged cross-complaint herein. Shortly after 
May 1, 1946, and long prior to January 1, 1953, said 
A. K. Wilson assigned said agreement to plaintiff 
and cross-defendant and ever since said assignment 
plaintiff and cross-defendant has been, and now is, 
the owner of said agreement and of all the right, 
title and interest of buyer thereunder. Ever since 
May 1, 1946, said A. K. Wilson and plaintiff and 
cross-defendant have been, and plaintiff and cross- 
defendant now is, in the exelusive possession of all 
of said lands described in said agreement, Exhibit 
A to said complaint. For a long period prior to 
May 12, 1954. and continuously to the date hereof, 
plaintiff and cross-defendant has been, and now is, 
hauling logs and other forest products over said 
lands, and has placed and maintained, and is now 
placing and maintaining, machinery and equipment 
thereon. After May 12, 1954, plaintiff and cross- 
defendant did remove certain fallen timber from 
parts of said lands described im said agreement, 
Exhibit A to said complaint. 


4+. From time to time plaintiff and cross-defend- 
ant has received from defendant and cross-com- 
plainant Harold L. Ward certain letters. each of 
which said letters purported to be a ‘Notice of 
Default,’* as set forth in Exhibits B and C to said 
alleged cross-complaint. On or about May 13, 1954, 
plaintiff and cross-defendant received a letter from 
defendants and cross-complainants Harold L. Ward 
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and Frederick 8. Strong, Jr., Exhibit D to said 
alleged cross-complaint, purporting to be a cancella- 
tion of said agreement, Exhibit A to said complaint. 


5. In performance under said agreement, Ex- 
hibit A to said complaint, plaintiff and cross- 
defendant tendered to each of the defendants herein 
the following amounts on or about the following 
dates: 


May 19, 1954—$1,281.87; 
June 3, 1954—$18,989.05 ; 
June 17, 1954—$9,102.82. 


Each of said tenders was refused by said defend- 
ants, without specifying any reason or basis for 
such refusal. 
sy 

Plaintiff and cross-defendant is without knowl- 
edge or information sufficient to enable it to form 
a belief as to the truth of the allegations of the 
alleged cross-complaint, or of any alleged cause of 
action thereof, in respect of fictitiously named de- 
fendants, or the purported assignment of said agree- 
ment or conveyance of said lands by defendant Blue 
Creek Redwood Company, Inc., to the individually 
named defendants and cross-complainants, or the 
purported dissolution of defendant Blue Creek 
Redwood Company, Inc. 


i. 
Plaintiff and cross-defendant denies each and 
every remaining allegation and averment of said 
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alleged cross-complaint and of each alleged cause of 
action thereof not hereinabove admitted or denied. 


And for a Second, Separate and Independent An- 
swer and Defense to Said Alleged Cross-Com- 
plaint and to Each Alleged Cause of Action 
Thereof, Plamtiff and Cross-Defendant Shows 
as Follows: 

Jie 

Plaintiff and cross-defendant refers to all the 
matters and things set forth in paragraph I of its 
first answer and defense above, and incorporates 
the same herein by reference as fully as though 
set forth at length. 

it. 

Defendants and cross-complainants were, and are, 
in breach and default under said agreement, Ex- 
hibit A to said complaint, as hereinabove more 
specifically set forth, and each of said breaches and 
defaults of said defendants and cross-complainants 
was, and is, a material breach and default under 
said agreement. 


And for a Third, Separate and Independent An- 
swer and Defense to Said Alleged Cross-Com- 
plaint and to Each Alleged Cause of Action 
Thereof, Plaintiff and Cross-Defendant Shows 
as Follows: 

ile 
Plaintiff and cross-defendant refers to all the 
matters and things set forth in paragraph I of its 
first answer and defense above, and incorporates 
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the same herein by reference as fully as though set 
forth at length. 
aul 

If said agreement has been assigned and said 
lands conveyed by defendant Blue Creek Redwood 
Company, Inc., to said individually named defend- 
ants and cross-complainants, and if said defendant 
Blue Creek Redwood Company, Inc., has been dis- 
solved, all in the manner and as set forth in said 
cross-complaint, said assignment, conveyance and 
dissolution was, and is, a breach and default, and a 
material breach and default, under said agreement. 


Wherefore, plaintiff and cross-defendant Union 


Bond & Trust Company prays that defendants and 
eross-complainants take nothing by their cross- 
complaint on file herein, and that plaintiff and 
cross-defendant have judgment herein as prayed in 
its complaint. 


/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Plaintiff and Cross-Defendant Union 
Bond & Trust Company. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 16, 1954. 


[Title of District Court and Cause.] 


ANSWERS TO INTERROGATORIES 


Comes Now Union Bond & Trust Company, a 
corporation, plaintiff and cross-defendant above 
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named, and answering the interrogatories heretofore 
served on it and filed herein, shows as follows: 


For convenience plaintiff adopts the same refer- 
ences adopted by defendants and cross-complainants 
in their interrogatories. 


1. Union has in the past, at various times, con- 
ducted logging operations in Humboldt and Del 
Norte Counties, California. The last of those oper- 
ations condueted by Union in either of those eoun- 
ties were commenced during the month of April, 
1953. 


2. During the month of June, 1953. 
3. Yes. See Nos. 10, 12 and 13 below. 
4. Yes. See Nos. 10, 12 and 13 below. 
9. Approximately 2,883,610 feet. 

6. Approximately 2,508,841 feet. 
Approximately 374,769 feet. 

8. Yes. See Nos. 10, 12 and 13 below. 


9. Union received a letter, of whieh Exhibit 
“*A’’ to said interrogatories is a copy, on or about 
July 23, 1953. Said letter speaks for itself. 


10. Weekly logging reports were delivered to 
Ward as logs were removed on I*riday of each week 
showing the total quantity of logs removed from 
the Ward lands during that week. Said weekly re- 
ports were also cumulative for each calendar month 
showing the total quantity of logs removed from 
the Ward lands during each calendar month. Said 
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logging reports were delivered to Ward during all 
of the times referred to in said interrogatories up 
to the time of said purported termination of said 
agreement by Ward, and said reports showed the 
total quantity of logs removed from the Ward lands 
during that period. 


In addition to the above reports it was the prac- 
tice to make a monthly report from the scale slips 
and send this monthly report and the scale slips 
to Ward. During the period June to December, 
inclusive, 1953, these monthly reports and seale slips 
were sent to Ward on or about the 20th day of each 
month for logs removed during the preceding calen- 
dar month, the exact dates being unknown to Union 
but in some instances it was before the 20th day 
of the month and in some instances it was after the 
20th day of the month. Through inadvertence dur- 
ing the period June to October, inclusive, 1953, the 
scale slips covering logs removed from the Ward 
lands by Union were misplaced and through error 
and inadvertence said seale slips were not included 
in said monthly reports (although the logs covered 
thereby were included in said weekly reports) for 
said period and were not sent to Ward with the 
other seale slips. After receipt of the claim by 
Ward, following the purported termination of said 
agreement, that further payments were due for logs 
removed during the months of June to October, in- 
elusive, 1953, said scale slips were found and re- 
tained by Union for the purpose of making an audit 
of its books and records and on completion of that 
audit said scale slips were sent to Ward. 
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12. Union paid to Ward, for logs removed dur- 
ing each of the months June to October, inclusive, 
1953, the following amounts on the following dates: 
$12,544.21, September 18, 1953; $7,358.25, October 
21, 1953; $7,435.43, November 24, 1953; $5,544.12, 
December 16, 1953; $6,509.29, January 21, 1954. 
Said payments were tendered to Ward as perform- 
ance in full under said agreement for all logs re- 
moved from the Ward Jands during each of the 
months of June to October, inclusive, 1953, and were 
tendered in full satisfaction of the claimed defaults 
under said agreement referred to in Exhibits ‘‘A’’ 
to ‘‘E”’ to said interrogatories. Said payments were 
accepted by Ward unconditionally and without 
qualification, and at said times Ward was as fully 
advised as Union as to the total quantity of logs 
removed from the Ward lands. At no time prior to 
the purported termination of said agreement by 
Ward, did Ward make any claim or demand on 
Union for any further or additional payment or per- 
formance under said agreement for logs removed 
during any of the months of June to October, in- 
elusive, 1953. 


13. Said payments were tendered to Ward and 
accepted by Ward, separately as to each month, as 
payments in full for all logs removed from the 
Ward lands during the said months of June to 
October, inclusive, 1953. At the times of such pay- 
ments, and each of them, Union believed that snch 
payments were, and each was, in full for all logs 
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removed during each of the months of June to Oc- 
tober, inclusive, 1953, in accordance with the terms 
of said agreement. After receipt of the claim by 
Ward, following the purported termination of said 
agreement, that additional amounts were due for 
logs removed during the months of June to Octo- 
ber, inclusive, 1953, Union caused an audit to be 
made of its books and records and only then was 
Union advised, as stated in No. 10 above, that said 
payments did not include logs removed from said 
lands, in the following quantities: 


June—374,769 feet; 
July—1,359,007 feet; 
August—1,124,215 feet; 
September—1,831,476 feet; 
October—2,253,560 feet. 


It was the intention of Union at the time of each 
of said payments to pay for all logs removed, and 
payments were not made for the quantity of logs 
referred to above only as the result of error and 
inadvertence. Since the time of said purported 
termination of said agreement, Union has tendered 
certain payments to Ward under said Agreement, 
all of which have been refused, and Ward has ad- 
vised Union that it will not accept any such tender. 
Although Union claims that in past years it has 
overpaid amounts due under said agreement and 
such overpayments should be apphed to any stump- 
age payments now found to be due, and although 
Union claims certain other offsets to amounts due 
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under said agreement, Union is nevertheless, at this 
time, ready, willing and able to pay the amount of 
the deficiency for logs removed during the months 
of June to October, inclusive, 1953, if Ward will 
aecept such payment in performance of said agree- 
ment, and without attempting to forfeit the rights 
of Union under said Agreement. 


14. 
15. 


16. 


ey 


18. 


Approximately 2,830,656 feet. 
Approximately 1.471,649 feet. 
Approximately 1,359,007 feet. 

Yes. See Nos. 10, 12 and 13 above. 

Umion received a letter, of which Exhibit 


‘*B”’ to said interrogatories is a copy, on or about 
August 24, 1953. Said letter speaks for itself. 


9. 
20. 
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See No. 10 above. 

Approximately 2,830,656 feet. 

See No. 12 above. 

See No. 13 above. 

Approximately 2,611,301 feet. 
Approximately 1,487,086. feet. 
Approximately 1,124.215 feet. 

Yes. See Nos. 10, 12 and 13 ahove. 


Union received a letter, of which Exhibit 


“CO” is a copy, on or about September 24, 1953. Said 
letter speaks for itself. 


28. 
29. 
30. 


bed 
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See No. 10 above. 
Approximately 2,611,301 feet. 
See No. 12 above. 
See No. 13 above. 
Approximately 2,940.300 feet. 
Approximately 1,108,824 feet. 
Approximately 1831476 feet. 
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35. Yes. See Nos. 10, 12 and 13 above. 


36. 


Union received a letter, of which Exhibit 


‘“‘TD)’’ is a copy, on or about October 23, 1953. Said 
letter speaks for itself. 


oe 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45, 


See No. 10 above. 

Approximately 2,940,300 feet. 

See No. 12 above. 

See No. 13 above. 

Approximately 3,555,417 feet. 
Approximately 1,301,857 feet. 
Approximately 2,253,560 feet. 

Yes. See Nos. 10, 12 and 13 above. 

Union received a letter, of which Exhibit 


‘EF’ is a copy, on or about November 23, 1953. Said 
lettex speaks for itself. 


46. 
47. 
48. 
49. 
50. 
ole 


See No. 10 above. 

Approximately 3,555,417 feet. 

See No. 12 above. 

See No. 13 above. 

Yes. 

Yes. See Nos. 10, 12 and 13 above and No. 


55 below. 


52. 


Union received a letter, of which Exhibit 


“FR” is a copy, on or about January 23, 1954. Said 
letter speaks for itself. 


O38. 
O4, 
Do. 


Approximately 2,737,891 feet. 
Approximately 2,737,891 feet. 
On March 25, 1954, Union paid to Ward the 


amount of $12,401.86 as payment in full for all 
logs removed from the Ward lands during the month 
of December, 1953. Thereafter Ward made deniand 
on Union that there was still owing for logs re- 
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moved during the month of December the sum of 
$2,364.49. Following the purported termination of 
said agreement by Ward, Ward made a elaim 
against Union for an additional payment of $1,281.87 
instead of the $2,364.49 previously demanded, for 
logs removed during the month of December, 1953. 
On May 21, 1954, Union tendered to Ward said 
sum of $1,281.87, and said tender was refused by 
Ward. Union is ready, willing and able to pay 
said sum of $1,281.87 if Ward will aecept the same 
in performance of said agreement and without at- 
tempting to forfeit the mghts of Union under said 
agreement. 

56. No. See No. 58 below. 

57. Union received a letter, of which Exhibit 
““G”’ to said interrogatories is a copy, on or about 
December 31, 1953. Said letter speaks for itself. 

58. No. Said taxes were not paid only as the 
result of error and inadvertence. Payment of the 
first installment of said taxes was tendered to the 
Tax Collector of Humboldt County, but said Tax 
Collector wrongfully and nnproperly refused to ae- 
cept said payment. Union is ready, willing and 
able to pay said taxes, plus any accrued interest and 
penalties, if Ward will accept said) payment in 
performance of said agreement and without at- 
tempting to forfeit the rights of Union under said 
agreement. By such payment the Ward lands will 
be released from the hen of said taxes, and Ward 
is and will be without damage as the result of the 
non-payment thereof, 

59. Approximately $9,080.96. 
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60. The total quantity of logs removed from the 
Ward lands during the month of January, 1954, was 
1,984,806 feet, for the month of February, 1954, 
1,818,831 feet, for the month of March, 1954, 1,815,- 
252 feet and for the month of April, 1954, 1,189,850 
feet. Union has tendered to Ward payment for all 
of said logs removed at the rate of $5.00 per M feet 
in accordance with the terms of said agreement, 
but each of said tenders has been refused. Union 
is ready, willing and able to make such payments if 
Ward will accept the same in performance of said 
agreement and without attempting to forfeit the 
rights of Union under said agreement. 

61. Approximately 639,836 feet. Since the time 
of said purported termination of said agreement 
Union has tendered certain payments to Ward un- 
der said agreement, all of which have been refused, 
and Ward has advised Union that it will not accept 
any such tender. Union is ready, willing and able 
to pay for said logs in accordance with the terms 
of said agreement, if Ward will accept the payment 
in performance of said agreement and without 
attempting to forfeit the rights of Union under 
said agreement. 

62. Approximately 270,728 feet. Since the time 
of said purported termination of said agreement 
Union has tendered certain payments to Ward un- 
der said agreement, all of which have been refused, 
and Ward has advised Union that it will not accept 
any such tender. Union is ready, willing and able 
to pay for said logs in accordance with the terms 
of said agreement, if Ward will accept the payment 
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in performance of said agreement and without at- 
tempting to forfeit the rights of Union under said 
agreement. 

68: Yes. 

64. It is impossible to determine the gross 
amount in dollars received for said logs, for the 
reason that said logs were intermingled with other 
logs on the sale thereof to third persons, and in 
most instances said third persons did not pay for 
the logs so sold on the basis of Union’s seale thereof, 
but rather on the basis of their own scale which 
was lower than Union’s scale. 

65. No. 

66. See 65 above. 


/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Plaintiff and 
Cross-Defendant. 


State of California, 
City and County of San Francisco—ss. 


Edward V. Mills, Jv., being first duly sworn, de- 
poses and says: 


I am one of the attorneys for Union Bond & 
Trust Company, plaintiff and cross-defendant in 
the above-entitled action. I make this verification 
for the reason that there is no officer of said cor- 
poration in the county in which IT maintain my 
office or available to make the same. I have read 
the foregoing answers to interrogatories and know 
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the contents thereof. The same were prepared from 
information given to me at my request by the officers 
and agents of said corporation, are true to the best 
of my knowledge and information, and I verily 
believe the same to be true. 


/3f/ EDWARD V. MILLS, JR. 


Subscribed and sworn to before me this 10th day 
of August, 1954. 


[Seal] /3/ SYLVIA KELLOGG, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires March 2, 1957. 


Receipt of copy acknowledged. 
[Endorsed]: Filed August 11, 1954. 


[Title of District Court and Cause. | 


FIRST AMENDED COMPLAINT 


Comes Now Union Bond & Trust Company, a 
corporation, the plaintiff above named, and for 
cause of action against defendants, and each of 
them, shows as follows: 

I. 

Plaintiff Union Bond & Trust Company, a cor- 
poration was, at all times mentioned herein, and 
is a corporation organized and existing under and 
by virtue of the laws of the State of Oregon. 
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i i 
Defendant Blue Creek Redwood Company, Ine., 
was, at all times mentioned herein, and is a corpo- 
ration organized and existing under and by virtue 
of the laws of the State of Delaware and doing busi- 
ness im the State of California. 


tie 
Defendants Harold L. Ward, Frederick S. 
Strong, Jr., Marjorie W. Strong, Virginia Palmer 
Ward, John W. Strong, Marjorie Strong Russel, 
Rosamond Anne Strong Peters, Virginia Palmer 
Ward, Elizabeth Palmer Ward, Frederick 8S. Strong 
3rd and Ann Ward were, at all times mentioned 
herein, and are citizens and residents of the State 
of Michigan. 
Ne 
Defendants First Doe, Second Doe, Third Doe, 
First Roe Company, Second Roe Company and 
Third Roe Company are sued herein by fietitious 
names for the reason that the true names of said 
defendants are unknown to plaintiff. Each of said 
fictitiously named defendants was, at all times 
herein mentioned, and is a citizen and resident of 
a state of the United States other than the State 
of Oregon. 
Vee 
The matter in controversy herein, exclusive of in- 
terests and costs, exceeds the sum of $3,000. 
VL 
On or about May 1, 1946, defendant Blue Creek 
Redwood Company, Inc., made and entered into 
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with A. K. Wilson, that certain agreement dated 
May 1, 1946, wherein defendant Blue Creek Red- 
wood Company, Inc., is named as Seller and A. K. 
Wilson is named as Purchaser, for the sale and 
purchase of certain land in the Connty of Hum- 
boldt, State of California, more particularly de- 
scribed in said agreement. A true copy of said 
agreement is attached to the original complaint on 
file herein, marked Exhibit ‘‘A,’’ and is incorpo- 
rated in this first amended complaint as fully as 
though set forth at length. Said agreement was 
thereafter, and on August 19, 1947, amended. A true 
eopy of said amendment is attached to the eross- 
complaint on file herein, marked Exhibit ‘‘A,’’ and 
incorporated herein as fully as though set forth at 
length. By assignment plaintiff Union Bond & 
Trust Company has acquired all the right, title and 
interest of said A. K. Wilson in and to said con- 
tract and said land. At all times since the date 
thereof said contract has been, and is now, in full 
force and effect. At all times herein mentioned 
plaintiff was, and now is, in the continuous and 
uninterrupted quiet and peaceable possession and 
occupaney of all of said land. 


Vi 
By a purported agreement each of said persons 
named in paragraph IIT hereof claims to have ac- 
quired a fractional part of the right, title and in- 
terest of said Blue Creek Redwood Company, Inc., 
in and to said agreement of Mav 1, 1946, and said 
land deseribed therein. Said purported assignment 
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was, and is, a breach and default, and a material 
breach and default, under said agreement. 


WII. 

By the terms of said agreement, and by the terms 
of paragraph 12 thereof, it is provided that if pur- 
chaser be in default under any term or provision 
of said agreement, and if such default continue for 
a period of sixty (60) days after written demand 
by seller for performance by purchaser, seller shall 
have as its sole remedy the right to eancel said 
agreement. By the terms of said agreement seller 
‘annot otherwise terminate or eancel said agree- 
ment or the rights of purchaser thereunder. On or 
about May 12, 1954, defendants and eaeh of them, 
served on plaintiff what purported to be a notice 
of cancellation of said agreement and of the rights 
of plaintiff thereunder as purchaser. At said time 
plaintiff was not in default under any term or pro- 
vision of said agreement for a period of sixty (60) 
days after written demand by defendants, or any of 
them, and said notice of cancellation was contrary 
to the terms of said agreement, and said agreement 
has not been cancelled and terminated and the same 
is now in full force and effect. Por the months 
June to October, 1953, inclusive, plaintiff reeeived 
from defendants letters, purporting to be ‘‘notices 
of default.’”’ True copies of said letters are attached 
to the cross-vomplaint on file herein, marked Ex- 
hibit “B.o° Plaintiff paid to defendants, for logs 
removed during each of the months June to Octo- 
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ber, 1953, inclusive, the following amounts on the 
following dates: $12,544.21, September 18, 1953; 
$7,358.25, October 21, 1953; $7,435.43, November 
24, 1953; $5,544.12, December 16, 1953; $6,509.29, 
January 21, 1954. Said payments were tendered to 
defendants as performance in full under said agree- 
ment for all logs removed from said lands during 
each of the months of June to October, 1953, in- 
elusive, and were tendered in full satisfaction of the 
claimed defaults under said agreement referred to 
in Exhibit ‘‘B”’ to said cross-complaint. Said pay- 
ments were accepted by defendants unconditionally 
and without qualification, and at said times defend- 
ants were as fully advised as plaintiff as to the 
total quantity of logs removed from the said lands. 
At no time prior to the purported termination of 
said agreement by defendants, did defendants make 
any claim or demand on plaintiff for any further 
or additional payment of perforance under said 
agreement for logs removed during any of the 
months of June to October, 1953, inclusive. 


IX. 

Said payments were tendered to defendants and 
accepted by defendants separately as to each month, 
as payments in full for all logs removed from said 
lands during the months of June to October, 1953, 
inclusive. At the times of such payments, and each 
of them, plaintiff believed that such payments were, 
and each was, in full for all logs removed during 
each of the months of June to October, 1953, in- 
clusive, in accordance with the terms of said agree- 
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ment. After receipt of the claim by defendants, 
following the purported termination of said agree- 
ment, that additional amounts were due for logs 
removed during the months of June to October, 
1953, inclusive, plaintiff caused an audit to be made 
of its books and records and only then was plain- 
tiff advised that said payments did not inelude 
logs removed from said lands in the following quan- 
tities: 

June—374,769 feet; 

July—1,359,007 feet; 

August—1,124,215 feet; 

Sentember—1,831,476 feet; 

October—2,253,569 feet. 


It was the intention of plaintiff at the time of each 
of said payments to pay for all logs removed, and 
payments were not made for the quantity of logs 
referred to above only as the result of error and 
inadvertence. Since the time of said purported 
termination of said agreement, plaintiff had ten- 
dered certain payments to defendants under said 
agreement, all of which had been refused, and de- 
fendants have advised plaintiff they will not accept 
any such tender. 
X. 

On March 25, 1954, plaintiff paid to defendants 
the amount of $12,401.86 as payment in full for all 
logs removed from said lands during the month of 
December, 1953. Thereafter defendants made de- 
mand on plaintiff that there was still owing for 
logs removed durme the month of December the 
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sum of $2,364.49. Following the purported termi- 
nation of said agreement by defendants, defendants 
made a claim against plaintiff for an additional 
payment of $1,281.87, instead of the $2,364.49 previ- 
ously demanded, for logs removed during the month 
of December, 1953. On May 21, 1954, plaintiff ten- 
dered to defendants said sum of $1,281.87, and said 
tender was refused by defendants. 


Dole 

By the terms of said agreement plaintiff is obli- 
gated to pay the taxes assessed against said lands. 
The first installment of taxes for the fiscal year 
1953-1954 were not paid by plaintiff as the result 
of error and inadvertence. Payment of said first 
installment of taxes was tendered to the tax collector 
of Humboldt County, but said tax collector wrong- 
fully and improperly refused to accept said pay- 
ment. 

NIT. 

Plaintiff admits that it has failed to make certain 
of the payments required to be made under said 
agreement. Plaintiff hereby offers to make all of 
said payments in full, and to make any other pay- 
ments and comply with any order the court might 
make, and to do full and complete equity in the 
premises, as a condition to granting by the court 
relief from forfeiture under said agreement. Plain- 
tiff is ready, willing and able to perform any and 
all of the terms and provisions of said agreement 
on its part to be performed. 
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XIIL 

After said notice of termination, defendants, and 
each of them, by force and violenee attempted to 
oust plaintiff of the possession of said property and 
did, on numerous oceasions, restrain employees of 
plaintiff from entering on said property for the 
performance of their duties, and did induee the 
employees and agents of plaintiff to leave the serv- 
ice of plaintiff, and did induce contract carriers to 
leave the service of plaintiff and to breach their 
eontracts with plaintiff, and attempted to induee 
persons indebted to plaintiff to refrain from paying 
such indebtednesses and did interfere with the busi- 
ness and operations of plaintiff on said land and 
otherwise, and said defendants conspired together 
to do each of said acts, and said acts were done and 
performed hy defendants, and each of them, mali- 
eiously and wrongfully, and with the intent to injure 
plaintiff in its business, all to the damage of plain- 
tiff in an amount in exeess of $100,000, the exact 
amount of such damage being as vet unascertained. 
Plaintiff prays leave to amend this complaint to 
insert herein the amount of sueh damage at such 
time as the same ean be ascertained. 


XL. 

By the terms of said agreement plaintiff is the 
equitable owner of said lands and property and is 
entitled to the possession thereof. Under said agree- 
ment legal title to said Jands and property is re- 
tained by seller as security only for the payment of 
the purehase price therefor. The total purchase 
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price for all of the lands included in said agreement 
is the sum of $750,000. To the date hereof, under 
and pursuant to the terms of said agreement there 
has been paid to seller thereunder by or for the 
account of purchaser the sum of $594,240.78. Of 
said amount paid, the sum of $25,000 was paid to 
seller on March 17, 1951, pursuant to the terms of 
paragraph 7 of said agreement. The remainder of 
said amount, being the sum of $569,240.78 was paid 
to seller at various times pursuant to the terms of 
paragraph 2 of said agreement. In addition to the 
above payments, pursuant to the demand of seller, 
there was tendered to seller on or about May 21, 
1954, the sum of $1,281.87, and on or about June 
3, 1954, the sum of $18,989.05, and on or about June 
17, 1954, the sum of $9,102.82. Each of said pay- 
ments was tendered as stumpage payments pursuant 
to the terms of paragraph 2(b) of said agreement, 
and each of said tenders was refused by defendants 
without the specification of any reason for the re- 
fusal thereof. No notice of default or demand for 
performance has been made by defendants to plain- 
tiff for failure to make any payments provided to 
be made by the terms of paragraph 7 of said agree- 
ment. 
was 

The defaults of plaintiff under said agreement 
as hereinabove averred resulted solely through in- 
advertence and excusable neglect, and plaintiff is 
ready, willing and able to forthwith remedy any 
such default. Plaintiff is ready, willing and able to 
perform said agreement in all respeets, and to pay 
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the purchase price for said property in full, and m 
accordance with the terms and provisions of said 
agreement. Defendants, by attempting to cancel 
said agreement and to terminate the rights of plain- 
tiff in and to said property, have attempted to 
forfeit the rights and interests of plaintiff con- 
trary to equity and good conscience and contrary 
to law. Any loss or damage suffered by defendants 
as the result of any default of plaintiff found to 
exist under said agreement is nominal only and is 
without prejudice to the rights of defendants under 
said agreement, and can be adequately compensated 
for by an award of damages herein. 


XVI. 

From the date of said agreement to the date 
hereof, the plaintiff has made substantial and valu- 
able additions and improvements to said real prop- 
erty and to other real property owned by plaintiff 
and used in connection with said real property and 
has expended thereon considerable sums of money. 
Said additions and improvements have imcreased 
the present value of said property by an amount in 
excess of $400,000. 

wv 

The present value of said lands exceeds the sum 
of $1,000,000. 

Villas 

At the time of entering into the said agreement 
of May 1, 1946, plaintiff was negotiating for the 
purchase of adjacent lands with Sage Land & Lum- 
her Company, Inc., and thereafter contracted with 
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said Sage Land & Lumber Company, Inc., to pur- 
chase said adjacent lands. During the course of 
said negotiations and prior to the execution of said 
agreements it was represented to plaintiff by de- 
fendant Harold L. Ward, President of Blue Creek 
Redwood Company, Inc., that there was then in 
existence an agreement between said Blue Creek 
Redwood Company, Inc., and said Sage Land & 
Lumber Company, Inc., for mutual and reciprocal 
right of ways over the lands of each of said com- 
panies to each of said other companies for the pur- 
pose of access to and conducting logging operations 
on the lands of each of said companies. It was 
further represented that said agreement for mutual 
and reciprocal right of ways would inure to the 
benefit of the purchaser of any of the lands of any 
of said companies. By the terms of said agreement 
for mutual and reciprocal right of ways, defend- 
ants are obligated to grant the plaintiff right of 
Ways over and across any of the lands owned by 
defendants for the purpose of access to said adja- 
cent lands purchased from said Sage Land & Lum- 
ber Company, Inc. Defendants have repudiated 
said agreement for mutual and reciprocal right of 
ways and are in breach thereof to the damage of 
plaintiff. } 
IES 

Prior to the execution of said agreement of May 
1, 1946, Blue Creck Redwood Company, Ine., sold 
to one G. L. Speier, by timber deed, certain of the 
fir and other species other than redwood on certain 
of the lands covered by said agreement of May 1, 
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1946. A copy of said timber deed is attached to 
said agreement of May 1, 1946, and is marked 
Exhibit ‘‘A’’ to said agreement. By the terms of 
paragraph 6(b) of said timber deed it 1s provided 
that said G. L. Speier was not to cut or remove any 
of the redwood timber from said lands, but any 
redwood timber felled or knoeked down by said 
G. L. Speier in his operations were to be bucked 
by said G. L. Speier, but were to remain the prop- 
erty of seller thereunder. By the terms of said 
agreement of May 1, 1946, said redwood timber 
was, and became the property of plaintiff. Fol- 
lowing the execution of said agreement of May 1, 
1946, there was cut and removed from said land 
by said G. L. Speier redwood timber in exeess of 
160,000 feet. Plaintiff is informed and believes and 
on such ground avers that said redwood timber was 
removed from said lands for the aeeount of said 
Blue Creek Redwood Company, Ine. By the terms 
of paragraph 2(d) of said agreement of Mav 1, 
1946, said Blue Creek Redwood Company, Ince., 
was entitled to receive for said redwood logs only 
an amount equal to $5.00 per M feet. Said redwood 
logs at the time of their removal as hereinabove set 
forth were the property of plaintiff and by the 
removal thereof, plaintiff has been damaged in an 
amount in excess of $5,000. 


XX. 
By the provisions of paragraph 2 of said agree- 
ment of May 1, 1946, stumpage payments as pro- 
vided in paragraph 2(d) in any vear were a credit 
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against the minimum annual payment as provided 
in paragraph 2(c). In respect of the minimum 
annual payment of $40,000 due on May 15, 1949, 
plaintiff was entitled to a credit against said pay- 
ment for stumpage payments under said paragraph 
2(d) in the amount of $5,887.29, which defendants 
refused to allow. In respect of the minimum annual 
payment due on May 15, 1950, plaintiff was en- 
titled to a credit against said minimum annual pay- 
ment for stumpage payments under said paragraph 
2(d) in the amount of $13,125.33, which defendants 
refused to allow. To meet the demands of defend- 
ants and the threat of defendants to terminate said 
agreement plaintiff paid said amounts of $5,887.29 
and $13,125.33 under protest, and said payments 
constitute an overpayment and advance payment by 
plaintiff to defendants and by the terms of para- 
graph 20 of said agreement said overpayments may 
be applied against any stumpage payments there- 

after becoming due. : 

XRT: 

Said agreement of May 1, 1946, was and is in 
truth and in fact a mortgage and was intended by 
both the seller and purchaser thereunder to be a 
mortgage only, and to stand as security for the 
payment of the purchase price of said land, and to 
serve no other purpose. Defendants have no right, 
title or interest in or to said property except as 
mortgagees thereof. Defendants, and each of them, 
claims the right, title and interest in and to said 
property in addition to their rights as mortgagees, 
and each of said defendants denies any right, title 


4 
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or interest of plaintiff in and to said property. 
Said claims of defendants, and each of them, in and 
to said property, other than as mortgagees, are 
against the rights of plaintiff and are without 


foundation. 
KNIT, 


If it be determined that the rights of plaintiff 
under said agreement and in and to said lands are 
forfeited, the defendants will be unjustly enriched 
at the expense of plaintiff. 


Wherefore, plaintiff prays that it be declared that 
said agreement of Mav 1, 1946, is in full force and 
effect, and that defendants, and each of them, be 
ordered and directed to perform said agreement of 
May 1, 1946, according to the terms thereof: that 
the title of plaintiff in and to said property he 
quieted as against any and all claims of defendants, 
and each of them, subject only to said agreement 
of May 1, 1946; that it be declared and adjudged 
that plaintiff is the owner of said property and that 
defendants have no estate, right, title or interest in 
said property other than as mortgagees; that plain- 
tiff be relieved of forfeiture under said agreement 
on such terms and conditions as to the court may 
seem just and equitable; that plaintiff have jude- 
ment against defendants, and each of them, for 
damages in an amount to be ascertained, if it be 
determined that the mghts of plaintiff under said 
agreement and in and to said land is forfeited, for 
damages in the amount of unjust enrichment result- 
ing to defendants, and for its costs of suit incurred 
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herein; and for such other, further and different 
relief as, the premises considered, 1s proper. 
/s/ A. B. DUNNE, 
DUNNE, DUNNE & PHELPS, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Nov. 8, 1954. 


[Title of District Court and Cause. ] 


AMENDMENT TO CROSS-COMPLAINT 
ON ITS FACE 


Leave of Court having been first obtained, the 
Cross-Complaint on file herein is amended in the 
following particulars: Page 11, line 21, commencing 
with the word ‘“‘logs’’ to and ineluding the number 
‘*$70,313.74”’ on said line 21, are deleted, and the 
same are changed to read as follows: ‘‘Logs of the 
value of $87,729.17.” 


HARDIN, FLETCHER, COOK 
& HAYES, 


CARLETON L. RANK, 
HERMAN COOK; 
By /s/ CARLETON L. RANK, 
Attorneys for Defendants and 
Cross-Complainants. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed Nov. 17, 1954. 
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ANSWER TO FIRST AMENDED COMPLAINT 


Come Now, defendants and cross-complainants, 
Harold L. Ward, Frederick 8. Strong, Jr., Mar- 
jorie W. Strong, Harold L. Ward, Exeeutor of the 
Estate of Virginia Palmer Ward, deceased; Freder- 
ick S. Strong, 3rd, John W. Strong, Marjorie 
Strong Russell, Rosamond Ann Strong Peters, Vir- 
ginia Palmer Ward, daughter of Harold Lee Ward 
and Virginia Palmer Ward, deceased; Elizabeth 
Palmer Ward and Ann Ward, a minor, by and 
through her guardian Harold L. Ward, and answer- 
ing plaintiff’s First Amended Complaint on file 
herein, admit, deny and allege as follows: 


di 

Answering Paragraph IT of the First Amended 
Complaint on file herein, these defendants, and each 
of them, deny each and every, all and singular, gen- 
erally and specifically, the allegations therein con- 
tained, and each and every part thereof, and in 
this connection, allege: That defendant, Blue Creek 
Redwood Company, Ine., was a Delaware corpora- 
tion at the time of the making of the hereinafter 
alleged Agreement; that said corporation was dis- 
solved under the laws of the State of Delawaxye on 
the 29th day of May, 1952, and for that reason 
answering defendants pray that the First Amended 
Complaint be dismissed as to said defendant Blue 
Creek Redwood Company, Ine. 
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IT. 

Answering Paragraph VI of the First Amended 
Complaint on file herein, these defendants, and each 
of them, deny each and every, all and singular, gen- 
erally and specifically, the allegations therein con- 
tained, commencing with the word ‘‘at”’ on line 17, 
page 3 of said First Amended Complaint, to and 
including the word ‘‘land”’ on line 21, page 3. 


III. 

Answering Paragraph VII of the First Amended 
Complaint on file herein, commencing with the 
word ‘‘said’’ on line 27, page 3, to and including 
the word ‘‘agreement’’ on line 29, page 3, these 
answering defendants deny each and every, all and 
singular, generally and specifically the allegations 
therein contained, and each and every part thereof, 
and in this connection allege that said assignment 
was acted upon and followed for all intents and pur- 
poses in the purported performance by plaintiff of 
the said Agreement of May 1, 1946, and was acted 
upon by said plaintiff to the knowledge of said 
defendants as though said Assignment were in all 
ways and manner effective for all purposes causing 
said defendants to rely upon such actions without 
inquiry as to the legal affect of said Assignment. 


IV. 

Answering Paragraph VITT of the First Amended 
Complaint on file herein, commencing with the word 
“at”? on line 8, page 4, to and including the word 
“effect”? on line 14, page 4, these defendants, and 
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each of them, deny each and every, all and singular, 
generally and specifically, the allegations therein 
contained, and each and every part thereof. Com- 
meneing with the word ‘‘said’”’ on line 22, page 4, 
to and including the word ‘‘inelusive’”’ on line 34 
of page 4, these defendants, and each of them, 
deny each and every, all and singular, generally 
and specifically the allegations therein contained, 
and each and every part thereof. 


Ve 

Answering Paragraph IX of the First Amended 
Jomplaint on file herein, these defendants, and each 
of them, deny each and every, all and singular, gen- 
erally and speeifically, the allegations therein con- 
tained, and each and every part thereof, except that 
these defendants do admit the allegations beginning 
with the word ‘‘said’’ on line 12, page 5, to and 
including the word ‘‘feet,”’ line 18, page 5. 


VI. 

Answering Paragraph X of said First Amended 
Complaint on file herein, commencing with the word 
‘fon’’ on line 28, page 5, to and ineluding the num- 
ber ‘19538”’ on line 30, page 5, these defendants, 
and each of them, deny each and every, all and 
singular, generally and specifically, the allegations 
therein contained, and cach and every part thereof, 
except that these defendants, and each of them, do 
admit that plaintiff paid to them the sum of $12,- 
401.86, and further admit that defendants refused 
plaintiff’s tender of $1,281.27. 
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V ie 

Answering Paragraph XI of said First Amended 
Complaint on file herein, commencing with the word 
‘fas’? on line 10, page 6, to and including the word 
‘‘nayment’’ on line 13, page 6, these defendants, and 
each of them, deny each and every, all and singular, 
generally and specifically, the allegations therein 
contained, and each and every part thereof, and in 
this connection allege that said failure to pay said 
taxes was not a result of error and inadvertence on 
the part of plaintiff. 

VIit. 

Answering Paragraph XII of said First 
Amended Complaint on file herein, commencing 
with the word “‘plaintiff’’ on line 21, page 6, to and 
including the word ‘‘performed”’ on line 23, page 
6, these defendants, and each of them, deny each 
and every, all and singular, generally and spe- 
cifically, the allegations therein contained, and each 
and every part thereof, and in this connection al- 
lege that they are informed and so believe, upon 
such information and belief, that plaintiff is not 
ready, willing and able to perform any and all of 
the terms and provisions of said Agreement on his 
part to be performed. 

IX. 

Answering Paragraph XIII of said First 
Amended Complaint on file herein, these defend- 
ants, and each of them, deny each and every, all 
and singular, generally and specifically, the alle- 
gations therein contained, and each and every part 
thereof, and further deny that plaintiff has been 
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damaged in an amount in excess of $100,000.00 or 
in any other amount, or at all. 


ae 

Answering Paragraph XIV of said First 
Amended Complaint on file herein, these defend- 
ants, and each of them, deny each and every, all 
and singular, the allegations therein contained. 
and each and every part thereof, except that these 
defendants admit the total purchase price to he 
the sum of $750,000.00, and further admit receiv- 
ing payments on said total purchase price m the 
sum of $585,869.82. 

XI. 

Answering Paragraph XV _ of said First 
Amended Complaint on file herein, these defend- 
ants, and each of them, deny each and every, all 
and singular, generally and specifically, the allega- 
tions thereim contaimed, and each and every part 
thereof. 


EE 
Answering Paragraph NVI of said First 
Amended Compaint on file herein, these defend- 
ants, and each of them, deny each and every, all 
and singular, generally and specifically, the allega- 
tions therein contained, and each and every part 
thereof. 
N lilale 
Answering Paragraph XVII of said First 
Amended Complaint on file herein, these answer- 
ing defendants, and each of them, allege that they 
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have no information or belief upon the subject 
sufficient to enable them to answer said allegations, 
or any part thereof, and for that reason, and bas- 
ing theiy denial on that ground, deny both gen- 
erally and specifically, each and every, all and 
singular, the allegations therein contained, and 
each and every part thereof. 


XIV. 

Answering Paragraph XVIII of the First 
Amended Complaint on file herein, these defend- 
ants, and each of them, deny each and every, all 
and singular, generally and specifically, the allega- 
tions therein contained, and each and every part 
thereof. 

eV 

Answering Paragraph XIX of the First Amended 
Complaint on file herein, commencing with the 
word ‘‘Following’’ on line 1, page 10, to and 
including the figure ‘‘$5,000.00’’ on line 12, page 10, 
these defendants, and each of them, deny each and 
every, all and singular, generally and specifically, 
the allegations therein contained, and each and 
every part thereof. 

XVI. 

Answering Paragraph XX of said First Amended 
Complaint on file herein, these answering de- 
fendants, and each of them, deny each and every, 
all and singular, generally and _ specifically, the 
allegations therein contained, and each and every 
part thereof. 
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AV 

Answering Paragraph XXI of the said First 
Amended Compaint on file herein, these answering 
defendants, and each of them, deny each and every, 
all and singular, generally and specifically, the al- 
legations therein contained, and each and every 
part thereof. 

XVII. 

Answering Paragraph XKII of the First 
Amended Complaint on file herein, these answering 
defendants, and each of them, deny each and every, 
all and singular, generally and specifically, the al- 
legations therein contained, and each and every 
part thereof. 


Wherefore, these answering defendants pray 
judgment as hereinafter set forth. 


As and for a Second, Separate and Distinet Answer 
and Defense to the Allegations Contained in Par- 
agraphs VII and VIII of Said First Amended 
Complaint on File Herein, These Answering De- 
fendants Alege as Follows: 


J, 

In the fall of 1952, plaintiff was informed of the 
Assignment of the May 1, 1946, Agreement to de- 
fendants and subsequently thereto, had delivered 
to it a copy of the said Assignment and was ex- 
hibited by and through its counsel a true copy of 
the Power of Attorney authorizing defendants 
Harold L. Ward and Frederick 8. Strong, Jr, to 
be and act as the duly authorized agents and At- 
torneys-in-fact of each of the defendants herein 
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named. That in December, 1952, plaintiff, by and 
through its counsel, was informed by defendants, 
by and through their counsel, that if there were 
any questions as to the legality of the Assignment 
or the Power of Attorney hereinabove referred to, 
defendants would accomplish any act requested by 
plaintiff to make such corrections and to take such 
steps as plaintiff may desire. That plaintiff, by and 
through its counsel, in December, 1952, advised de- 
fendants that if, upon examination by them, it 
determined that any steps were necessary to be 
taken in correction of any of the acts performed by 
said defendants in connection with said assignment 
or Power of Attorney, it would so notify defend- 
ants. Defendants to this day have received no 
word from plaintiff concerning any requirements 
that it may have and in reliance upon such 
silence, defendants took no steps to make any 
changes concerning said Assignment and Power of 
Attorney until after the commencement of this ac- 
tion. That at all times since December, 1952, plain- 
tiff has acted pursuant to the notification of said 
Assignment and in accordance with the instruc- 
tions of the aforesaid Attorneys-in-fact for these 
defendants, and has made payments to said Attor- 
neys-in-fact under the Contract of May 1, 1946, 
and has further discussed other facets of the said 
May 1, 1946, Agreement with the said Attorneys- 
in-fact, and has in all ways purported to act in its 
purported performance of said May 1, 1946, Agree- 
ment, as though said Assignment and Power of 
Attorney were at all times legally effective and in 
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full force and effect for all purposes under the 
terms of said Agreement; that paintiff intended 
for defendants, and cach of them, to so rely; that 
by reason of defendants’ reliance upon the said 
actions of said plaintiff, as hereinabove alleged, 
plaintiff should now be estopped to deny the legal 
effectiveness of either of said documents. 


Wherefore, defendants, and each of them, pray 
that plaintiff take nothing by its First Amended 
Complaint; that defendants be hence dismissed 
with their costs of suit incurred herein, and for 
such other and further relief as to this court may 
seem proper. 

CARLETON L. RANK, Esq., 


HERMAN COOK, Esq., 


HARDIN, FLETCHER, COOK 
& HAYES, 


By /s/ CARLETON L. RANK, 
Attorneys for Defendants and 
Cross-Complainants. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed Nov. 18, 1954, 
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OPINION 
Goodman, District Judge. 


This diversity case! poses the troublesome ques- 
tion of the nature and extent of the power of this 
Court, under uncertain California law, to mold a 
just and appropriate equity decree. 


The assignors of the parties litigant, in May of 
1946, entered into a timber purchase contract. The 
contract vendee agreed to purchase from the vendor 
certain timber lands for a price of $750,000 to be 
paid out of the proceeds of timber cut, with certain 
fixed minimum payments. 


Their assignees proceeded under the contract. All 
went reasonably? well until $585,000 had been paid 
by vendees. Then certain defaults of the vendee 
(found by the Court to be wilful) occurred. 


Plaintiff, assignee of the vendee, filed this action 
for a Judgment declaring the contract to be in full 
force and effect and requiring specific performance 
of the vendor. Defendants, assignees of vendor, by 
answer, prayed that plaintiff be declared in default 
under the contract, and, by cross-complaint, prayed 


198 USC 13382. 

“There is some evidence of delays in payment and 
other dilatory tactics of vendee under the contract. 
These are not necessary to be considered in deter- 
mining the issues presented. 
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for damages caused by the default and also that 
their title to the timberland be quieted. 


At the trial, the evidence showed that plaintiff 
was in default and that the default had continued 
for more than 60 days after plaintiff had been noti- 
fied in writing by defendants of the default. The 
evidence further showed that on May 12, 1954, de- 
fendants notified plaintiff by letter that the contract 
was cancelled. The notice of cancellation accorded 
with paragraph 12 of the contract which provided 
that in the event the vendee should continue in de- 
fault for more than 60 days after written demand 
by the vendor for pexformance, the vendor was en- 
titled to resume possession of the property, retain 
all payments made by the vendee and cancel the 
contract by notice. The eontract also provided that 
time was of the essence. 


It is clear, and the parties agree, that under Cali- 
fornia law, which governs by express stipulation of 
the contract and because this is a diversity suit, 
plaintiff is entitled to relief from any forfeiture 
imposed by the contract for his default. The point in 
issue is the form such relief should take. Plaintiff 
urges that relief can best be afforded by ordering a 
conveyance of the land to him upon his immediate 
payment of the balance of the purchase price as 
well as any damages to defendants resulting from 
the default. Defendants contend that plaintiff’s de- 
fault was wilful, and that a vendee in wilful de- 
fault cannot be given the benefit of his bargain, but 
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at most is entitled to restitution of any payments 
made in excess of the damages to the vendor. 


Three California Code sections are pertinent: 


Section 1492. Compensation After Delay in Per- 
formance. Where delay in performance is capable 
of exact and entire compensation, and time has not 
been expressly declared to be of the essence of the 
obligation, an offer of performance, accompained 
with an offer of such compensation, may be made 
at any time after it is due, but without prejudice to 
any tights acquired by the creditor, or by any other 
person, in the meantime. 


Section 3275. Relief in Case of Forfeiture. When- 
ever, by the terms of an obligation, a party thereto 
incurs a forefeiture, or a loss in the nature of a 
forfeiture, by reason of his failure to comply with 
its provisions, he may be relieved therefrom, upon 
making full compensation to the other party, except 
in ease of a grossly negligent, wilful, or fraudulent 
breach of duty. 


Section 3369. 


1. Neither specific nor preventive relief can be 
granted to enforce a penalty or forfeiture in any 


aise. = 


Section 1492, specifically authorizes the kind of 
rehef requested by plaintiff. But it is unavailing 
here, because, by its terms, it is not applicable to 
contracts wlnich declare time to be of the essence, 
as is the case here. 
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Whether Sections 3275 and 3369 are applicable 
here, depends upon how they have been construed by 
the California Courts. 


The early California cases, either overlooking or 
ignoring these Code sections, applied a strict rule 
of forfeiture against vendees defaulting under con- 
tracts declaring time to be of the essence. In 1898, 
the case of Glock v. Howard, 123 Cal. 1, without 
reference to either Code section, established the rule 
that a defaulting vendee seeking restitution of pay- 
ments made under a contract declaring time to be of 
the essence could not recover in the absence of an 
equitable showing of surprise, mistake, or fraud. 
Similarly in quiet title actions, the Courts, without 
consideration of Section 3369, which prohibits 
eranting specific relief to enforce a forfeiture, 
quieted title against defaulting vendees without 
requiring restitution of payments made?. Signi- 
ficantly, however, in these quiet title actions, the 
Courts, although not requiring restitution, in some 
instance conditioned the decree quieting title upon 
the vendee’s failure to complete performance under 
the contract and compensate the vendor for damages 
within a specific period’. Thus even in the days 


3Oursler v. Thacher, 152 Cal. 739 (1908): 
Schwerin Estate Realty Co. v. Slye, 173 Cal. 170 
(1916); Myers v. Willams, 173 Cal. 301 (1916); 
Fresno Irrigated Farms Co. v. Canupis, 29 Cal. 
App. 184 (1918); Ross v. Gentry, 94 Cal. App. 742 
(1928). 


4Mairchild v. Mullan, 90 Cal. 190 (1891); South- 
ern Pac. R.R. v. Allen, 112 Cal. 455 (1896); Odd 
Fellows’ Sav. Bank v. Brander, 124 Cal. 255 (1899). 
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when the rights of defaulting vendees were at their 
lowest ebb in California, it apparently was within 
the Court’s discretion to afford the vendee an op- 
portunity to carry out the contract before quieting 
title against him. 


The California Courts soon modified their strict . 
rule of forfeiture by holding it inapphcable when 
the vendor had waived or was estopped to assert 
the time provisions of the contract®, or had allowed 
the entire price to become due without declaring a 
forfeiture®. In some cases, the Courts invoked Sec- 
tion 3275 to grant relief to the vendee. But even in 
these cases, the Courts justified the application of 
the statute by a finding that the vendor had waived 
or was estopped to assert the time provisions of the 
contract’, or that the vendee had breached a eondi- 
tion subsequent rather than a condition precedent 
as in the Glock case supra’. 


‘Boone vy. Templeman, 158 Cal. 290 (1910); 
Stevinson v. Joy, 164 Cal. 279 (1912); Hayt v. Ben- 
tel, 164 Cal. 680 (1913). 


Boone v. Templeman, supra note 5; Hayt v. 
Bentel, supra note 5; Kerr v. Reed, 187 Cal. 409 
(1921); Bank of America v. Ries, 128 Cal. App. 75 
(1932). 


‘McDonald vy. Kingsbury, 16 Cal. App. 244 (1911) ; 
Bedell v. Barber, 80 Cal. App. 2d 806 (1947) ; Flan- 
ery v. Mudd, 86 Cal. App. 2d 250 (1948). 


SEhbert v. Mercantile Trust Co., 213° Camas 
(1931). 
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In 1949, in Barkis v. Scott, 34 Cal. 2d 116, the 
California Supreme Court applied Section 3275 to 
relieve a vendee who had breached a condition 
precedent under a ‘‘time of the essence’’ contract, 
in the absence of a waiver by the vendor. The Court 
distinguished the Glock case on the ground that it. 
appeared from the facts of that case that the vendee 
could not have qualified for relief under Section 
3275. Thus Barkis has established the rule that a 
defaulting vendee, who meets the requirements of 
Section 3275, can be relieved from forfeiture even 
though the vendee has breached a condition precedent 
and there has been no waiver of provisions of the 
contract making time of the essence. Moreover, the 
Supreme Court did not grant relief merely by 
ordering restitution of the payments made, but 
rather it sanctioned the restoration of the vendee 
to his nghts under the contract. Indeed, the Court 
indicated that this form of relief would ordinarily 
be preferable to restitution. The Court said in this 
regard, at 34 Cal. 2d 121, ‘‘A vendee in default who 
is seeking to keep the contract alive, however, is in 
a better position to secure relief than one who is 
seeking to recover back the excess of what he has 
paid over the amount necessary to give the vendor 
the henefit of his bargain after performance under 
the contract has terminated. In the latter situation 
it may be so difficult to compute the vendor’s dam- 
ages that the vendee wiil be unable to prove that 
the vendor will be unjustly enriched by allowing 
him to keep all the money that has been paid. 
(Cases cited.) * * * On the other hand, when the de- 
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fault has not been serious and the vendee is willing 
and able to continue with his performance of the 
contract, the vendor suffers no damage by allowing 
the vendee to do so. In this situation, if there has 
been substantial part performance or if the vendee 
has made substantial improvements in reliance on 
his contract, permitting the vendor to terminate the 
vendee’s rights under the contract and keep the in- 
stallments that have been paid can result only in 
the harshest sort of forfeiture. Accordingly, relief 
will be granted whether or not time has been made 
of the essence. 


Thus it is clear that a vendee who meets the re- 
quirements of Section 3275 may be relieved from 
anv forfeiture either by restoring him to his rights 
under the contract, or as cases subsequent to Barkis 
have established’, by awarding him restitution of pay- 
ments made in excess of the vendor’s damage. Had 
the plaintiff here been able to qualify for relief 
under Section 3275, the form of relief which he 
seeks could be granted under that Section. But, as 
defendants assert and as the evidence showed, plain- 
tiff fails to qualify because his default was wilful 
within the meaning of Section 3275. 


An alternative basis for the relief sought by plain- 
tiff is indicated, however, by the decision of the 
California Supreme Court in Freedman v. The 
Rector, 37 Cal. 2d 16 (1951), some two years after 
the Barkis decision. In the Freedman ease, the 


See Baffa v. Johnson, 35 Cal. 2d 36, at 38 (1950). 
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vendee under an installment contract for the pur- 
chase of land sued for specific performance. The 
trial Court found that the vendee was in wilful de- 
fault and therefore not entitled to relief under Sec- 
tion 3275 and gave judgment for the defendant 
vendor. On appeal, the Supreme Court agreed that 
relief under Section 3275 was precluded, but held 
that Section 3275 was not exclusive, but merely 
permissive, and that an alternative basis for the re- 
lief of a vendee in wilful default is provided by the 
damage provisions of the Civil Code and by the 
policy of the law against penalties and forfeitures. 


The damage provisions of the Civil Code referred 
to by the Court are Section 329410, which provides 
for exemplary damages for the breach of certain 
obligations not arising from contract, and Sections 
1670 and 1671!!, which validate contractual provi- 


Section 3294. “In an action for the breach of 
an obligation not arising from contract, where the 
defendant has been guilty of oppression, fraud, or 
malice, express or implied, the plaintiff. in addition 
to the actual damages, may recover damages for 
the sake of example and by way of punishing the 
defendant.”’ 


USection 1670. *‘Every contract by which the 
amount of damage to be paid, or other compensation 
to be made, for a breach of an obligation, is deter- 
mined in anticipation thereof, is to that extent 
void, except as expressly provided in the next 
section.”’ 

Section 1671. ‘‘The parties to a contract may 
agree therein upon an amount which shall be pre- 
sumed to be the amount of damage sustained by a 
breach thereof, when, from the nature of the case, 
it would be impracticable or extremely difficult to 
fix the actual damage.’’ 
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sions for liquidated damages in situations where it 
would be impracticable or extremely difficult to fix 
the actual damage. It would be inconsistent with 
these provisions, the Court said, to permit what are, 
in effect, punitive damages merely because a party 
has partially performed his contract before his 
breach. Section 3294 expresses the policy of the law 
against the allowance of exemplary damages for 
breach of contract regardless of the nature of the 
breach. Sections 1670 and 1671 prevent the enforce- 
ment of a provision for the forfeiture of installment. 
payments as a valid provision for liquidated dam- 
ages, when it would not be impracticable or ex- 
tremely difficult to fix the actual damages. 


The Court in Freedman also stated that to deny 
the vendee relief, because his breach is wilful, would 
create an anomalous situation when considered with 
Section 3369 of the Civil Code, supra, which pro- 
vides that ‘‘Neither specific nor preventive relief 
can be granted to enforce a penalty or forfeiture in 
any ease.’’ That Section, the Court said, ‘‘ precludes 
the Court from quieting the vendor’s title unless he 
refunds the excess of the part payments over the 
damage caused by the vendee’s breach. Unless the 
same rule is adopted when the vendee seeks restitu- 
tion, the rights of the parties under identical fact 
situations will turn on the chance of which one first 
seeks the aid of the court.’’ 


In Freedman, the Supreme Court held that the 
defaulting vendee was entitled to restitution of pay- 
ments made in excess of the vendor’s damage. Relief 
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in the form of specific performance was necessarily 
denied the vendee, however, since the trial court 
had found that the vendee had, apart from his de- 
fault, rescinded the contract, and that, before the 
rescission was revoked, the vendor had sold the 
property to another. 


Under the Freedman rule it is clear that the 
plaintiff here, even though in wilful default, is at 
least entitled to relief in the form of restitution of 
payments made in excess of the defendants’ damage. 
The pertinent remaining question is whether the 
Freedman rule is broad enough to permit relief in 
the form of an opportunity to complete the con- 
tract, upon compensating the defendants for their 
damage. The refusal of the court to grant such re- 
lief in the Freedman case does not preclude it here 
since in Freedman the vendee had, apart from his de- 
fault, rescinded the contract and the property was 
thereupon sold to another. The grounds upon which 
the Court in Freedman allowed restitution should 
equally justify relief in the form of an opportunity 
to complete the contract in a proper case. 


The basis upon which the Court afforded relief in 
Freedman was the code sections expressing a policy 
against permitting forfeitures or exemplary dam- 
ages for breach of contract. These sections, the 
Court said, require that a vendee in wilful default 
be relieved from any forfeiture, just as Section 3275 
permits relief to be accorded a vendee whose default 
is not wilful. But these Code sections do not pre- 
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scribe the form such relief should take any more 
than does Section 3275. In granting relief from 
forfeiture under Section 3275, in Barkis, supra, 
the Supreme Court seemed to take it for granted 
that a proper method, and indeed the preferable 
one, was to permit the vendee to carry out the con- 
tract. 


Defendants here urge that a vendee in wilful de- 
fault should not be relieved from a forfeiture by 
permitting him to complete performance under the 
contract, because he would then be receiving the 
benefit of his bargain. But, this argument amounts 
to no more than the contention that the Court should 
punish a vendee in wilful default by denying him 
an opportunity to complete the contract, even 
though in some manner it must relieve him from the 
forfeiture. Yet the policy against the imposition 
of a penalty for breach of contract is the very basis 
for the holding in Freedman that a vendee in wilful 
default must be relieved from any forfeiture. Cer- 
tainly, then, the determination of the form such 
relief should take should not be conditioned by a 
purpose to penalize the vendee. 


The California Supreme Court also said in Freed- 
man that the rights of the vendor and vendee should 
not turn on the chance of which one first seeks the 
aid of Court. The Court stated that Section 3369 
of the Civil Code prohibiting the enforcement of 
forfeiture precludes a Court from quieting the ven- 
dor’s title unless he refunds the excess of the part 
payments over his damages. The same rule, the 
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Court said, should be followed when the vendee 
seeks restitution. 


But, as has been noted, the California Courts pre- 
viously had paid no heed to Section 3369 in quiet 
title actions and had entered decrees quieting title 
without requiring restitution. They had, however, 
in some instances given the vendee an opportunity 
to complete the contract; and it appears to be the 
established rule that it is within the discretion of 
the Court to do so”. Thus if the vendee is to have 
the same rights when he invokes the aid of the 
Court, as when the vendor seeks to quiet title, the 
Court should have the discretion in either situation 
to give the vendee an opportunity to complete the 
contract. 


See Los Angeles Auto Tractor Co. vs. Su- 
perior Court, 94 Cal. App. 4383 (1928); Veterans’ 
Welfare Board vs. Burt, 4 Cal. App. 2d 659 (1935). 
In the recent case of Nelson vs. Dangerfield, 125 
Cal. App. 2d 146 (1954), the trial court entered a 
judgment quieting the plaintiff vendor’s title 
against the vendee, in default, unless within 60 days 
the vendee paid the delinquent payments and taxes. 
On appeal, the District Court of Appeals approved 
the judgment insofar as it went, but held, citing 
Freeman vs. The Rector, 37 Cal. 2d 16, that the 
trial court should not have denied the vendee resti- 
tution of any payments made in excess of the dam- 
age to the vendor. Apparently the Court of Appeals 
meant that the trial court should have conditioned 
the decree quieting title, not only so as to give the 
vendee an opportunity to complete the contract, but 
also to vive the vendce restitution of any payments 
made in excess of the vendor’s damage, in the event 
the vendee was unable to carry on under the contract 
within the time specified in the judgment. 
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While this view has not been precisely stated by 
the highest Courts of California, I am of the opinion 
that they would so hold if called upon to resolve the 
facts of this case’. Barkis and Freedman point the 
way towards that end". 


BHederal Courts in diversity cases are ‘‘called 
upon to determine as best we may what the highest 
court of California would hold if confronted with 
the controversy now presented to us’’; Compania 
Engraw vs. Schenley, 9 Cir., 181 EF. 2d, 876, 879. 
See also Hughes vs. Mutual Life Ins. Co., 9 Cir., 
180 F. 2d, 542; California vs. Renauld, 9 Cir., 179 
F. 2d, 605. 


“For discussions of the development of the 
law in California in respect to the rights of default- 
ing vendees and the effect of the Barkis and Freed- 
man decisions see: 

18 California Law Review 681 (1930) ; 

20 California Law Review 194 (1932) ; 

27 California Law: Review 583 (1939) ; 

37 California Law Review 704 (1949) ; 

2 Stanford Law Review 235 (1949) ; 

23 Southern California Law Review 110 (1949); 

40 California Law Review 593 (1952). 


Addendum to footnote 14. 


After submission of this cause, counsel for defend- 
ants called the attention of the court to the recent 
decision of the California Supreme Court in Bird 
vs. Kenworthy, 43 A.C., 676, November 30, 1954. 
In that case, after the vendor of certain tractors 
sold under a conditional-sales contract had repos- 
sessed them for a default in payments, the vendee 
sued for recission of the contract or for relief from 
forfeiture. The trial court gave judgment for the 
defendant vendor, and this judgment was affirmed 
by the Supreme Court ou the appeal. The Supreme 
Court agreed that the asserted ground for recission 
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Some of the considerations which might enter into 
the exercise of the Court’s discretion were indicated 
by the Supreme Court in Barkis. The Court noted 
that in some eases it would be difficult to compute 
the vendor’s damages if the contract were termi- 
nated. The Court suggested, that if the vendee were 
able and willing to complete the contract, and had 
made substantial part performance, or substantial 
improvements on the property, completion of the 
contract would best protect the rights of the parties. 


In the present ease, the plaintiff has made substan- 
tial payments under the contract and has made sub- 
stantial improvements on the property. Because of 
conflicting estimates of value, the vendor’s damages 
may be difficult to determine, if the contract is ter- 


of the contract—that the vendor had wrongfully re- 
possessed the tractors—had not been established. 
Upon the issue of relief from forfeiture, the Su- 
preme Court sustained the finding of the trial court 
that the vendee was giuiltv of a wrongful default, 
whieh precluded the application of Section 3275 of 
the Civil Code. As well, the Court approved the 
finding that the rental value of the tractors while in 
the vendee’s possession exceeded the payments for- 
feited under the contract. Consequently, the Court 
held, no forfeiture was incurred which required re- 
hef under the Freedman rule. 

Since in Bird there was no forfeiture requiring 
relief, that case affords no guidance in determining 
the nature of the relief that may be granted in a 
ease such as the present one, where there would be a 
forfeiture requiring relief. 


[Addendum to footnote 14]: Endorsed and filed 
Feb. 16, 1955. 
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minated. Consequently, the just and equitable 
course would appear to be to enter a preliminary 
deeree permitting plaintiff to complete the contract 
within a specified time by paying the entire pur- 
chase price together with the defendants’ damages 
resulting from the delay in performance. 


Accordingly, an interlocutory decree will be en- 
tered as follows: 


(1) The plaintiff may complete the contract of 
purchase by paying the entire unpaid purchase price 
within 60 days from date hereof. 


(2) Within 10 days thereafter the Court will 
hear evidence as to defendants’ damage, limited to: 


(a) interest on past-due payments ; 


(b) cost of investigating plaintiff’s de- 
faults; and, 


(ec) costs and expenses of suit and trial, in- 
cluding reasonable attorney’s fees. 


Final decree will then enter adjudging the amount 
of damages due defendant. 


(3) In the event plaintiff fails to pay the unpaid 
purchase price within the time specified in (1), the 
Court will enter an interlocutory decree quieting 
vendor’s title to the property and within 10 days 
thereafter, will hear any further evidence and/or 
argument the parties wish to present as to the 
amount of restitution to be made to the plaintiff and 
will thereupon enter final decree adjudging the 
rights and liabilities of the parties. 
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Counsel wil! present findings and interlocutory 
decree within 10 days. 


Dated: February 10, 1955. 
[Endorsed]: Filed February 10, 1955. 


[Title of District Court and Cause.] 


ENGROSSED FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW AND INTERLOCU- 
TORY DECREE 


This cause having come on duly and regularly for 
trial, evidence both oral and documentary having 
been introduced, the parties having made certain 
stipulations, the cause having been submitted and the 
Court having considered the same, the Court finds 
the facts and states its conclusions of law as follows: 


Findings of Fact 


1. (a) Plaintiff was and is an Oregon Corpora- 
tion. 


(b) Defendant Blue Creek Redwood Company, 
Inc., was a Delaware corporation, and was dissolved 
prior to the commencement of this action. All of the 
assets of Blue Creek Redwood Company, Inc., on its 
dissolution, were transferred to the individually- 
named defendants. 


(e) All of the individually named defendants 
were and are citizens and residents of the State of 
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Michigan. After the commencement of this action, 
defendant Virginia Palmer Ward, wife of Harold 
L. Ward, died, said defendant Harold L. Ward is 
the executor of the last will and testament of said 
Virginia Palmer Ward, and as such executor was 
substituted as a party herein in the place and stead 
of said Virginia Palmer Ward. Defendant Harold 
L. Ward was substituted as a party herein as guard- 
ian for defendant Ann Ward in the place and stead 
of said Virginia Palmer Ward. 


(d) The matter in controversy, exclusive of in- 
terest and costs, exceeds the sum of Three Thou- 
sand Dollars ($3,000.00). 


2. Blue Creek Redwood Company, Ine., as 
Seller, and A. K. Wilson, as Buyer, entered into 
that certain agreement dated May 1, 1946, for the 
sale and purchase of certain timber lands in the 
County of Humboldt, State of California, more par- 
ticularly described in said agreement. A true copy 
of said agreement is attached to the complaint on 
file herein, marked Exhibit ‘‘A.’? On August 19, 
1947, said agreement was amended, and a true copy 
of said amendment is attached to the ecross-com- 
plaint on file herein, marked Exhibit “‘A.’’? There- 
after the rights of Seller under said agreement were 
assigned to defendants and the rights of purchaser 
under said agreement were assigned to plaintiff. 


3. The total purchase price for said lands was 
the sum of $750,000.00, being the sum of $600,000.00 
for the land described in Paragraph 1 of said agree- 
ment, and the sum of $150,000.00 for the land de- 
scribed in Paragraph 7 of said agreement. Title to 
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said land was retained by Seller until the full pur- 
chase price was paid. The agreement provided that 
Purchaser was to make certain cash payments be- 
fore removing any timber from said land, and there- 
after Purchaser could cut and remove timber. The 
agreement provided for certain minimum annual 
payments. As logs were removed from the said Jand, 
Purchaser was to report the quantity of logs re- 
moved and pay Seller on account of the purchase 
price at the rate of $5.00 per M feet of logs re- 
moved. Such reports and payments were to be made 
on or before the 20th day of each month in respect 
of logs removed during the preceding calendar 
month. At the time of execution of said agreement 
Purchaser went into possession of said land and 
thereafter continued in possession, and was in pos- 
session of all of said land on May 12, 1954, and has 
continued in possession to the present time. Since 
1948 plaintiff, for its own account, and through its 
licensees and contractors, has conducted logging op- 
erations on said land and has cut and removed 
timber therefrom and has constructed and used 
roads on, over and across said land. No timber or 
logs have been cut or removed on or from said land 
since May, 1954, but plaintiff has continued to the 
present time to use the roads on said land in con- 
ducting logging operations on and hauling logs from 
other lands. 


4. In accordance with the terms of said agree- 
ment, plaintiff has paid to Seller on account of the 
purchase price for said land the sum of $182,503.61 
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as down payments and balance of minimum annual 
payments. In accordance with the terms of said 
agreement, plaintiff has paid to Seller on account 
of the purchase price of said land the sum of $403,- 
356.36 at the rate of $5.00 per M feet of logs re- 
moved from said land. The total amount paid by 
plaintiff to Seller on account of the purchase price 
for said land is the sum of $585,859.97. 


5. Said agreement provided that if Purchaser be 
in default under any term or provision thereof, and 
if such default continue for a period of sixty days 
after written demand by Seller for performance 
by Purchaser, Seller shall have the right to resume 
possession of the property, retain all payments made 
by Purchaser and cancel the contract by written 
notice of cancellation. Said agreement also provided 
that time was of the essence. 


6. Under date of July 21, 1953; Aneust 215 1998; 
September 22, 1953; October 21, 1953, and Novem- 
ber 21, 1953, defendants notified plaintiff in writing 
of plaintiff’s failure to report the quantity of logs 
removed from said lands during each of the months 
of June to October, 1953, respectively, and the fail- 
ure to make payments on account of the purchase 
price at the rate of $5.00 per M feet of logs re- 
moved during said months, by the 20th day of the 
succeeding calendar month. On January 21, 1954, 
defendants notified plaintiff in writing of plaintiff’s 
failure to report the quantity of logs removed dur- 
ing the month of December, 1953, and the failure to 
make payment on account of the purchase price at 
the rate of $5.00 per M feet of logs removed during 
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said month, on or before January 20, 1954. For each 
of said months June to October, 1953, inclusive, and 
in response to said written notices for each of said 
months, plaintiff reported quantities of logs re- 
moved and paid to defendants on account of the 
purchase price at the rate of $5.00 per M feet of 
logs so reported the following amounts on the fol- 
lowing dates: $12,544.21 on September 18, 1953; 
$7,358.25 on October 21, 1958; $7,485.48 on Novem- 
ber 24, 1953; $5,544.12 on December 16, 1953; and 
$6,509.29 on Jannarv 21, 1954. For the month of 
December, 1953, and in response to said written no- 
tice for said month, plaintiff reported the quantity 
of logs removed and paid to defendants on account 
of the purchase price at the rate of $5.00 per M feet 
of logs so reported the sum of $12,401.86 on Mareh 
27, 1954. Each of said payments was accepted by 
defendants and retained by them. No other demand 
for payments for the months of June to October, 
1953, inclusive, was made by defendants to plain- 
tiff until May 18, 1954. On April 15, 1954, defend- 
ants demanded of plaintiff an additional payment 
of $2,364.49 for the month of December, 1953. On 
May 13, 1954, defendants made demand on plaintiff 
for an additional payment of $1,281.87 for the 
month of December, 1953. 


7. The reports above referred to of logs removed 
during the months of June to October, 1953, inelu- 
sive, did not include logs removed during each of 
said months, and plaintiff failed to make payments 
on account of the purchase price at the rate of $5.00 
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per M feet of logs removed during each of said 
months, and during the month of December, 1953, 
as follows: 


NCA (O9 oll i. cue eee $1,870.00 
Soi — es O9,001 Let ee ee 6,795.00 
ATest 24200 Mae. a ee 5,620.00 
September—1,831,476 ft. ............ 9,155.00 
OGieve loo 000 eee 11,275.00 
December—256,374 {ta . oe 1,281.87 


The total amount payable for said months, which 
plaintiff failed to pay, was the sum of $35,996.87. 


8. By the terms of said agreement plaintiff 
agreed to pay taxes assessed against said land. 
Under date of Deceinber 29, 1953, defendants noti- 
fied plaintiff in writing of its failure to pay the 
first installment of 1953-1954 taxes assessed against 
the land. Plaintiff did not pay such taxes. 


9. On April 2, 1954, defendants notified plain- 
tiff in writing of its failure to report the quantity 
of logs removed during the months of January and 
February, 1954. and the failure to make payments 
on account of the purchase price at the rate of $5.00 
per M feet of Jogs removed during said months by 
the 20th day of the following month. On April 21, 
1954, defendants notified plaintiff in writing of its 
failure to report the quantity of logs removed dur- 
ing the month of March, 1954, and the failure to 
make payment on account of the purchase price at 
the rate of $5.00 per M feet of logs removed during 
said month, by the 20th day of April, 1954. 
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10. On May 12, 1954, defendants gave written 
notice to plaintiff that said agreement and the rights 
of plaintiff thereunder were cancelled. 


11. Plaintiff tendered to defendants as pay- 
ments on the purchase price the following amounts 
on the following dates: $1,281.87 on May 21, 1954; 
$18,989.05 on June 3, 1954; $9,102.82 on June 17, 
1954; and $5,950.00 on July 23, 1954. Each of said 
tenders was refused by defendants. 


12. Plaintiff has made substantial and valuable 
additions and improvements to said lands. 


13. The termination of plaintiff’s rights under 
said agreement and in and to said land would result 
in a forfeiture and penalty against plaintiff. 


14. Defendants have failed to prove any facts 
which would justify the granting of an injunction 
against plaintiff. 


15. It is not necessary to determine certain of 
the issues herein for the purposes of an interloc- 
utory decree, and the Court reserves jurisdiction to 
hear further evidence on such issues and/or to make 
findings of fact thereon at the appropriate time. 


Conelusions of Law 


1. Plaintiff’s defaults were wilful within the 
meaning of Section 3275 of the Civil Code of the 
State of California. 


2. The termination of plaintiff’s rights under 
said agreement and in and to said lands would result 
in a forfeiture and penalty. 
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3. Justice and equity require that plaintiff be 
permitted to complete the contract by paying the 
entire purchase price, together with defendants’ 
damages resulting from the delay in performance. 


Decree 


It Is Now, Therefore, Ordered, Adjudged and 
Decreed as follows: 


(1) The plaintiff may complete the contract of 
purchase by paying the entire unpaid purchase 
price within 45 days from date hereof. The plain- 
tiff may comply with this provision of the decree 
by depositing with the Clerk of the Court, within 
the time specified, a bank cashier’s check or certi- 
fied check in favor of Harold L. Ward and Fred- 
erick 8. Strong, Jr., attorneys in fact. 


(2) Within 10 days thereafter the Court will 
hear evidence as to defendants’ damage, limited to 


(a) interest on past due payments; 


(b) cost of investigating plaintiff’s defaults; 
and 


(c) costs and expenses of suit and trial in- 
cluding reasonable attorney’s fees. 


Within ten days after filing of the Court’s 
order fixing such damages, the plaintiff shall 
deposit with the Clerk of the Court a bank 
cashier’s check or certified check in favor of 
Harold L. Ward and Frederick 8. Strong, Jr., 
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attorneys in fact, for the amount of the dam- 
ages so fixed. 


Final decree will then enter adjudging the 
amount of damages due defendant. 


(3) In the event plaintiff fails to pay the unpaid 
purchase price within the time specified in (1) 
and/or damages specified in (2) within the time 
specified, in the manner herein specified, the Court 
will enter an interlocutory decree quieting vendor’s 
title to the property and within 10 days thereafter 
will hear any further evidence and/or argument the 
parties wish to present as to the amount of resti- 
tution to be made to the plaintiff and will thereupon 
enter final decree adjudging the rights and liabili- 
ties of the parties. 


The Court reserves jurisdiction herein to make 
such further orders or decrees as may be appropri- 
ate. 


Dated: March 8, 1955. 


/3s/ LOUIS E. GOODMAN, 
Judge, United States District 
Court. 


[Endorsed]: Filed March 8, 1955. 
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ORDER FIXING DEFENDANTS’ DAMAGE 
PURSUANT TO PARAGRAPH 2 OF IN- 
TERLOCUTORY DECREE 


Having heard evidence as to defendants’ damage, 
as provided in paragraph 2 of the interlocutory de- 
eree herein, and counsel having argued and briefed 
the questions relating to the amount and nature of 
such damage, the Court does hereby fix and deter- 
mine the damages of the defendants as follows: 


(1) Interest: 


The amounts and due dates of past due payments 
required to have been made by the plaintiff to the 
defendants are not in dispute. Plaintiff claims that 
certain past due payments were tendered and that 
interest on such past due payments should not be 
payable from the date of such tenders. The Court 
finds that such tenders were not unequivocal in their 
nature and that the defendants are entitled to in- 
terest from the due date of all past due payments. 
The Court fixes the rate of interest at 5% per 
annum. Defendants’ claim for interest on the entire 
unpaid balance of the contract is disallowed. 


Wherefore, plaintiff will deposit a sum equiva- 
lent to 5% per annum on all past due payments 
from the due date of such payments to April 21, 
1955. 
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After consideration of the evidence and the argu- 
ments with respect to attorneys’ fees to be awarded 
to the defendants, the Court determines that the 
sum of $20,000 is a fair and just amount under all 
the circumstances to be allowed to the defendants 
for the services of their attorneys. 


(3) Cost of investigating plaintiff’s defaults and 
costs and expenses of suit and trial. 


From the evidence at the hearing, the Court is 
unable to adequately separate a number of the items 
claimed as damages as between (1) cost of investi- 
gating defaults and (2) costs and expenses of suit 
and trial. It will, therefore, make its determination 
of these items under one heading. 

The cost of investigating the defaults and the cost 
of suit and trial fall into three categories, as claimed 
by the defendants, as follows: 


(a) Ward’s expense: 


The total of Ward’s expenses claimed is $2916.99. 
Of this sum $2053.80 is for hotel bills and transpor- 
tation expenses. In addition Ward asks for an un- 
itemized total of $863.19 which he denominates as 
‘“nersonal expenses.’’ Although this latter amount 
is in no way particularized, the Court will not dis- 
allow the entire item on that ground. Upon the as- 
sumption that some part of this sum is reasonably 
within the category of relevant expense, it will allow 
the sum of $3800.00, which is at the rate of $5.00 
a day for 60 days away from home. The total 
amount allowed for Ward’s expenses is the sum of 
$2353.80. 
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(b) Attorney Rank’s expense: 


Of the amounts claimed to have been expended 
by Attorney Rank, the following are allowed: 


Reporters’ fees for depositions and 


tYial WO ce ae os Ae $3,130.45 
Telephone and telegraphic expenses .. 434.24 
Mravsportation expenses mee. ae 415.01 
Bond re writ of attachment and 

marshal’satees”... . 2.5 see eee 596.00 
Misc. expenses, such as photostats 

ATG ADSLCAGES 9) ..5 1. 2 oe 292.83 
oneleDillS. sa0:-0-0gce Se ee 584.62 


(The item of $358.94, for a room at the Whit- 
comb Hotel for the lawyers during the trial, 
is disallowed. It was not used for living pur- 
poses. ) 


(The item of cash advances to Attorney 
Rank, $2,659.13, is disallowed, inasmuch as each 
of the items making up this total is charged 
merely to ‘‘cash.’’ No itemization of the nature 
of these ‘‘expenses’’ is made.) 


The total amount allowed, therefore, as expenses 
of Attorney Rank is the sum of $5,453.15. 


(ec) ‘‘French’’ expense: 


Tt is fair and just to say that some substantial 
portion of the services rendered by French is prob- 
ably chargeable to plaintiff as investigative and trial 
preparation expense. The evidence is so unclear on 
this subject, however, that no precise apportion- 
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ment of such services can be made. Therefore, the 
best and fairest estimate that the Court can make, 
on the basis of the evidence presented, is to allow 
as an expense item, 50% of the so-called Freneh ac- 
counts 364a and 380, for the period May to Decem- 
ber, 1954, as to account 364a, and February to De- 
cember as to account 380, or the total sum of 
$2,974.81. 


Wherefore, in accordance with paragraph 2 of 
the interlocutory decree, filed March 8, 1955, the 
plaintiff shall deposit with the Clerk of the Court, 
within 10 days after the filing of this order, a bank 
eashier’s check or a certified check in favor of Har- 
old L. Ward and Frederick 8. Strong, Jr., Attorneys 
in fact, in the sum of $380,781.76, plus the amount 
of interest. caleulated in accordance with paragraph 
(1) of this order. 


Plaintiff has moved to vacate and discharge the 
writ of attachment issued herein on behalf of the 
defendants under which certain real properties of 
the plaintiff were levied upon and attached. The de- 
fendants have opposed this motion on the ground 
that the priority of the hen of the attachment will 
not be protected in the event that the defendants 
elect not to aecept the fund deposited pursuant to 
the interlocutory decree and to be deposited pur- 
suant to this order, and appeal to the Court of Ap- 
peals from the final decree herein. The Court is of 
the opinion that the rights of the parties in that 
regard may be adequately proteeted in such event 
by an order of this Court, vacating the attachment, 
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and transferring the lien of the attachment, as of 
the date thereof, to the funds of the plaintiff on de- 
posit with the Clerk of this Court. The Court will ap- 
propriately so Order in the final decree to be en- 
tered herein, when and if such decree is made. 


Dated: August 8, 1955. 


/s/ LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed August 8, 1955. 


[Title of District Court and Cause. ] 


ORDER 
It appearing to the Court and the Court finding: 


1. Plaintiff has heretofore complied with the 
provisions of paragraph 1 of the interlocutory de- 
cree made and entered herein on March 8, 1955. 


2. The Court has heretofore on August 8, 1955, 
made and entered its order fixing the amount of de- 
fendants’ damage pursuant to the provisions of 
paragraph 2 of said interlocutory decree. 


3. Plaintiff desires to comply with the provi- 
sions of paragraph 2 of said interlocutory decree 
and said order of August 8, 1955, and in partial 
comphanee therewith plaintiff has deposited with 
the Clerk of this Court a bank cashier’s check pay- 
able to Harold L. Ward and Frederick 8. Strong, 
Jx., attorneys in fact, in the amount of $13,986.55. 
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4, There is on deposit with the Bank of Amer- 
ica, NT&SA, Arcata Branch, Areata, California, 
for the account of plaintiff the sum of $21,528.30. 
There has heretofore been issued herein to defend- 
ants and cross-complainants a writ of attachment 
against the property of plaintiff, and pursuant 
thereto, and at the request and direction of defend- 
ants and cross-complainants, said monies on deposit 
with said bank for the account of plaintiff were 
levied upon and attached on June 3, 1954. Since said 
date said bank has held, and now holds, said monies 
subject to said attachment. 


d). Plaintiff desires to use said funds on deposit 
with said bank to comply with the provisions of 
paragraph 2 of said interlocutory decree and order 
of August 8, 1955. It will be in the interests of 
equity and justice, and without prejudice to the 
rights of defendants under said attachment, to per- 
mit plaintiff to do so. 


6. The Court being fully advised in the premises 
and good eause appearing therefor, 


It Is Hereby Ordered, Adjudged and Deereed as 
follows: 


1. The Bank of America NT&SA, Areata 
Branch, Arcata, California, is hereby ordered and 
directed to deposit with the Clerk of this Court the 
sum of $21,528.30, being the amount on deposit with 
said bank for the account of plaintiff subject to 
the writ of attachment issued herein to defendants 
and cross-complainants. Said deposit may be made 
by said bank by depositing with the Clerk of this 
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Court the check of said bank payable to the Clerk 
of this Court for said amount. On the deposit of 
said check as aforesaid said bank shall be forever 
released and discharged of and from any and all 
further liability or obligation to plaintiff or defend- 
ants on account of said deposit or said writ of at- 
tachment. The Clerk of this Court shall hold said 
monies subject to the further order of this Court. 


2. Paragraph 2 of the interlocutory decree made 
and entered herein on March 8, 1955, and the order 
fixing defendants’ damage made and entered herein 
on August 8, 1955, are each hereby modified and 
amended to provide that plaintiff may comply 
therewith by causing the deposit with the Clerk of 
this Court of the check of Bank of America 
NT&SA, payable to the Clerk of this Court in the 
sum of $21,528.30, as hereinabove provided, and by 
depositing with the Clerk of this Court a bank 
eashier’s check or a certified check in favor of Har- 
old L. Ward and Frederick S. Strong, Jr., attor- 
neys in fact, for the balance of defendants’ damage 
as fixed by said order of August 8, 1955, and the 
deposit of said checks as aforesaid shall be and con- 
stitute full and complete compliance by plaintiff of 
said interlocutory decree and order. 


Dated: August 15th, 1955. 


/s/ LOUIS E, GOODMAN, 
Judge, United States District 
Court. 


[Endorsed]: Filed August 15, 1955. 
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In the United States District Court for the 
Northern District of California, Southern Division 


No. 33618 


UNION BOND & TRUST COMPANY, a Corpo- 
ration, 
Plaintiff, 
vs. 


BLUE CREEK REDWOOD COMPANY, INC.; 
HAROLD L. WARD, FREDERICK S. 
STRONG, JR.;: MARJORIE W. STRONG, 
HAROLD L. WARD, Executor of the Last 
Will of Virginia Palmer Ward, Deceased 
(Substituted for Virginia Palmer Ward, Now 
Deceased, Former Wife of Harold Lee Ward) ; 
FREDERICK 8. STRONG, 3RD; JOHN W. 
STRONG, MARJORIE STRONG RUSSEL, 
ROSAMOND ANNE STRONG PETERS, 
VIRGINIA PALMER WARD, Danghter of 
Harold Lee Ward and Virginia Palmer Ward; 
ELIZABETH PALMER WARD, ANN 
WARD, Now an Adult (First Appearing as a 
Minor by and Through Her Guardian Virginia 
Palmer Ward, Now Deceased, and Thereafter 
Appearing by and Through Her Guardian Har- 
old Lee Ward); FIRST DOE, SECOND 
DOF, THIRD DOE, FIRST ROE COM- 
PANY, a Corporation; SECOND ROE COM- 
PANY, a Corporation, and THIRD ROE 
COMPANY, a Corporation, 

Defendants, 
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HAROLD L. WARD, FREDERICK 8. STRONG, 


JR.; MARJORIE W. STRONG, HAROLD 
L. WARD, Executor of the Last Will of Vir- 
ginia Palmer Ward, Deceased (Substituted for 
Virginia Palmer Ward, Now Deceased, Former 
Wife of Harold Lee Ward); FREDERICK S8. 
STRONG, 3RD; JOHN W. STRONG, MAR- 
JORIE STRONG RUSSEL, ROSAMOND 
ANNE STRONG PETERS, VIRGINIA 
PALMER WARD, Daughter of Harold Lee 
Ward and Virginia Palmer Ward; ELIZA- 
BETH PALMER WARD and ANN WARD, 
Now an Adult (First Appearing as a Minor 
by and Through Her Guardian Virginia 
Palmer Ward, Now Deceased, and Thereafter 
Appearing by and Through Her Guardian 
Harold Lee Ward), 
Cross-Complainants, 


VS. 


UNION BOND & TRUST COMPANY, a Corpo- 


ration; FIRST DOE, SECOND DOE, THIRD 
DOE, FOURTH DOE, BLACK COMPANY, 
a Corporation, and WHITE COMPANY, an 
Association, 

Cross-Defendants. 


FINDINGS, CONCLUSIONS, JUDGMENT 


AND DECREE 


This cause having come on duly and regularly for 
trial before the Court sitting without a jury, the 
parties having appeared herein by and through 
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their respective counsel, and the Court, having 
heard the testimony and examined the proofs of- 
fered by the respective parties, being fully advised 
in the premises, and having made and entered 
herein its findings of fact and conclusions of law 
and interlocutory decree on March 8, 1955, the 
Court here adopts in full said findings of fact and 
conclusions of law; and the cause having come on 
duly and regularly for further hearing, evidence 
both oral and documentary having been introduced, 
the Court having considered the same, being fully 
advised in the premises, and having made and en- 
tered herein on August 8, 1955, its opinion and 
order fixing defendants’ damage pursuant to par- 
agraph 2 of said interlocutory decree, the Court 
here adopts said opinion and order as its findings 
of fact and conclusions of law on the issues therein 
presented; and the Court having made and entered 
herein on August 15, 1955, its order modifying and 
amending paragraph 2 of said interlocutory decree 
and said order of August 8, 1955, the Court finds 
that plaintiff has performed and complied with, in 
all respects, all of the terms, provisions and con- 
ditions of said interlocutory decree and said order 
of August 8, 1955, as amended, on its part to be 
performed; that plaintiff has deposited with the 
Clerk of this Court the sum of $164,140.08 ; that said 
sum is the full unpaid purchase price for the prop- 
erty described in the contract of purchase attached 
to the complaint on file herein; that plaintiff has 
deposited with the Clerk of this Court the sum of 
$35,014.85, which sum is the full damages suffered 
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and sustained by defendants as the result of plain- 
tiff’s defaults under said contract of purchase; that 
each of said deposits were made within the time and 
in the manner set forth in said interlocutory decree 
and said order of August 8, 1955, as amended, and 
in all respects in accordance with all of the terms, 
provisions and conditions thereof; that said sums so 
deposited are now held by the Clerk of this Court 
for the use and benefit of defendants; that plain- 
tiff has performed in full all of the terms, cove- 
nants and conditions of said contract of purchase 
on its part to be performed; that said agreement 
was, and is, in all respects fair and equitable; and 
the Court concludes that defendants and cross-com- 
plainants are not entitled to any relief as prayed in 
their eross-complaint on file herein and defendants 
and eross-complainants are not entitled to any in- 
junction against plaintiff and cross-defendant; that 
plaintiff is the owner of said property and entitled 
to a conveyance of the legal title thereto; that 
neither the defendants nor any of them, have any 
right, title or interest in or to said property or any 
part thereof, and hold the legal title thereto for 
the use and benefit of, and as trustees for plaintiff: 
that defendants are entitled to receive for their own 
account all of the monies heretofore deposited with 
the Clerk of this Court by plaintiff, being the sum 
of $164,140.03 as and for payment in full of the 
purchase price of all of said property and the sum 
of $35,514.85 as and for damages suffered by de- 
fendants; and that no defendant or cross-complain- 
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ant shall recover from plaintiff and cross-defendant 
herein any further monies or expenses or damages 
or costs of suit lerein incurred; now, therefore, the 
Court being fully advised and good cause appearing 
therefor and by reason of the law and findings 
aforesaid : 


It Is Hereby Ordered, Adjudged and Decreed: 


1. Plaintiff is the owner and entitled to the pos- 
session of all that certain real property situated in 
the County of Humboldt, State of California, more 
particularly described as follows: 


The following lands in Township Eleven North 
(JIN), Range Two East (2E), Humboldt Meridian: 


The Southwest Quarter of the Southwest Quarter 
of Section Two (SW 14 of SW Y, Sec. 2): 

The East Half and the Northeast Quarter of the 
Northwest Quarter of Fractional Section Three 
(E14 and NE Y, of NW \4 Frac. See. 3); 

The Northwest Quarter of Section Eleven (NW 
VY See. 11); 

The following lands in Township Twelve North 
(12N), Range Two East (2E), Humboldt Meridian; 

The Southwest Quarter of Fractional Section 
Fighteen (SW 4 Frac. Sec. 18) ; 

The North Half and the Southeast Quarter of 
Fractional Section Nineteen (N 1%4 and SE 14 
Frae. See. 19) ; 

The Northeast Quarter of Section Twenty-nine 
(NE YA Sec. 29) : 

The entire Fractional Section Thirty (Sec. 30): 
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The West Half of Section Thirty-two (W % 
Sec. 32); 

The Northwest Quarter of Section Seventeen 
(NW Y, Sec. 17) ; 

The North Half of Fractional Section Highteen 
(N 14 Frae. See. 18). 


The claims of defendants and cross-complainants, 
and all persons claiming by, through or under them, 
or any of them, in and to said real property, are 
and each is without any right whatever, and said 
defendants and cross-complainants have no right, 
title, interest, claim or estate whatsoever in, to, or 
upon said real property, or any part thereof; and 
defendants and cross-complainants, and all persons 
claiming by, through or under them, are hereby for- 
ever enjoined and debarred from claiming or assert- 
ing any estate, right, title, interest in, or claim or 
lien upon, said property adverse to or against the 
rights and privileges of plaintiff and cross-defend- 
ant, and from in any manner or in any way interfer- 
ing with the use and enjoyment thereof by plaintiff 
and cross-defendant. 


2. Defendants, and each of them, are hereby or- 
dered and directed, within ten days from the date 
of service upon them of notice of the entry of this 
judgment (which service may be by service on their 
attorneys of record herein), to execute and deliver 
to plaintiff and cross-defendant a good and sufficient 
grant deed of conveyance in fee of all of said prop- 
erty. On the delivery of said deed to plaintiff and 
cross-defendant the Clerk of this Court is hereby 
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ordered and directed to deliver to defendants all of 
the monies heretofore deposited with said Clerk by 
plaintiff, being the sum of $164,140.03 as and for 
payment in full of the purchase price for all of said 
property and the sum of $35,514.85 as and for dam- 
ages suffered by defendants. 


3. If defendants and cross-complainants, or any 
of them, fail to execute and deliver the deed herein- 
before directed to be executed and delivered by 
them to plaintiff and ecross-defendant within the 
time hereinbefore specified, then and in that event 
the Clerk of this Court is hereby authorized and 
directed to execute and deliver to plaintiff and 
cross-defendant a grant deed conveying to plaintiff 
the above-described property in fee. On the delivery 
of said deed to plaintiff and cross-defendant by said 
Clerk, said Clerk is ordered and directed to hold 
said sums heretofore deposited with said Clerk by 
plaintiff, being the sum of $164,140.03 and the sum 
of $35,514.85, for the use and benefit of and the ac- 
count of defendants, and to deliver the same to de- 
fendants on demand. 


4. Defendants and cross-complainants have and 
take nothing under or by reason of their cross-com- 
plaint and as to said cross-complaint plaintiff and 
cross-defendant do go hence without pay and with 
the relief hereby granted to it. 


5. Other than as provided in respect of damages 
to defendants no costs of suit herein incurred are 
allowed to any party. 
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6. This action is hereby dismissed as to defend- 
ant Blue Creek Redwood Company, Ine. 


Done in open Court this 23rd day of August, 1955. 


/3/ LOUIS E. GOODMAN, 
Judge, United States District 
Court. 


Entered in Civil Docket Aug. 24, 1955. 
[Endorsed]: Filed August 28, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF MOTION FOR NEW TRIAL AND 
TO AMEND FINDINGS AND CONCLU- 
SIONS 


To Union Bond & Trust Company, and to A. B. 
Dunne, Dunne, Dunne & Phelps, Its Attorneys: 


You and Each of You Will Please Take Notice 
that defendants and cross-complainants will, on the 
9th day of September, 1955, at the hour of 9:30 
o’clock a.m. thereof, move the above-entitled Court 
at the courtroom of Honorable Louis E. Goodman, 
United States Postoffice Building, San Francisco, 
California, for its order vacating and setting aside 
the Interloeutory Decree and Judgment heretofore 
reridered in the above-entitled action, and to grant 
a new trial of said cause upon the following grounds 
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materially affecting the rights of said defendants 
and cross-complainants: 


(1) That said Interlocutory Decree and Judg- 
ment are, and each of them is, contrary to the law 
of the State of California. 


(2) That error was committed during the course 
of said trial by not receiving evidence as to the 
benefits received by plaintiff and cross-defendants 
and the reasonable value of the use of said property 
while in its possession. 


(8) That the taking of testimony in the matter 
mentioned in number (2) above and the ascertain- 
ing of the reasonable value of the use of said prop- 
erty while in the possession of said plaintiff and 
eross-defendant, is necessary for the proper deter- 
mination of the issues involved herein. 


(4) That the deposit in Court of the money held 
by the Bank of America, Arcata Branch, does not 
constitute compliance with the Interlocutory De- 
eree, as such money was, at the time of such deposit 
and still is, subject to a United States tax lien. 


Said motion will be made and based upon the 
records and files in the above-entitled action and 
upon the Minutes of the Court. 


Said defendants and cross-complainants will also, 
at said time and place, move the said Court for its 
order amending the findings heretofore made and 
filed in the above-entitled matter in the following 
particulars: 
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Strike therefrom Finding number 13 and Conclu- 
sions of Law numbers 2 and 3. 


Said motion will be made upon the ground that 
said Finding of Fact and Conclusions of Law are 
not supported by any evidence, and will be based 
upon the records and files in the above-entitled ac- 
tion and upon the Minutes of the Court. 


Dated: This 31st day of August, 1959. 


HARDIN, FLETCHER, 
COOK & HAYES, 


CARLETON L. RANK, 
By /s/ CARLETON L. RANK. 


[Endorsed]: Filed August 31, 1955. 


[Title of District Court and Cause. ] 


ORDER RE EXHIBIT UPON HEARING ON 
SETTLEMENT OF FINDINGS 


Heretofore, August 28, 1955, a hearing was had 
before the above-entitled Court with respect to the 
settlement of Findings of Fact and Conclusions of 
Law in this cause. In error a letter of Belcher Ab- 
stract & Title Co., dated August 12, 1955, was 
marked as Defendants’ Exhibit A in evidence upon 
such hearing. Since the Court did not intend to ad- 
mit the document in evidence, but only to have it 
marked for identification, it is hereby, 
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Ordered that said document be by the Clerk 
marked Defendants’ Exhibit for Identification and 
not in evidence. 


Dated: September 12, 1955. 


/s/ LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed September 13, 1955. 


[Title of District Court and Cause. ] 


ORDER DENYING DEFENDANTS’ MOTION 
FOR A NEW TRIAL AND TO AMEND 
FINDINGS AND CONCLUSIONS 


Ordered: 


Defendants’ motion for a new trial and to amend 
findings and conclusions filed herein August 31, 
1955, is hereby denied. 


Dated: September 12, 1955. 


/s/ LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed September 13, 1955. 
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ORDER 

It appearing to the Court and the Court finding 
that there was made and entered herein, on August 
23, 1955, judgment and decree ordering and direct- 
ing defendants and cross-complainants herein to ex- 
ecute and deliver to plaintiff and cross-defendant a 
good and sufficient grant deed of conveyance in fee 
of all of the property described in said judgment 
and decree, within ten days from the date of service 
upon defendants and cross-complainants of notice 
of the entry of said judgment; that notice of the 
entry of said judgment was served on defendants 
and cross-complainants, by service on their attor- 
neys of record herein as provided in said judgment 
and decree, on August 24, 1955; that defendants and 
cross-complainants have failed to deliver to plain- 
tiff and cross-defendant such deed of conveyance 
or any deed of conveyance to any of said property ; 
that the time provided in said judgment and decree 
for the execution and delivery of said deed of con- 
veyance has expired; and that the time provided for 
the stay of execution of said judgment and decree 
by the order of the Couixt made and entered herein on 
August 31, 1955, expired more than ten days prior 
to the making of this order; now, therefore, the 
Court being fully advised and good cause appearing 
therefore and by reason of the law and the judgment 
and decree aforesaid : 


Carl W. Calbreath, Clerk of the above-entitled 
Court, is hereby ordered and directed to execute and 
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deliver to plaintiff and cross-defendant herein a 
grant deed of conveyance in fee of all of the prop- 
erty described in said judgment and decree, in the 
form attached hereto, and said grant deed when so 
executed and delivered shall have like effect as if 
executed and delivered by defendants and cross- 
complainants herein. 


Said Carl W. Calbreath is further ordered and 
directed to appropriately complete the blanks ap- 
pearing in said form of deed attached hereto, and 
to attach a copy of this Order to said deed as Ex- 
hibit ‘‘B”’ thereto. 


Dated October 7th, 1955. 


/s/ LOUIS E. GOODMAN, 
Judge, United States District 
Court. 


[Endorsed]: Filed October 7, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that Harold L. Ward, 
Frederick S. Strong, Jr.. Marjorie W. Strong, Har- 
old L. Ward, Executor of the Estate of Virginia 
Palmer Ward, deceased; Frederick 8. Strong, 3rd; 
John W. Strong, Marjorie Strong Russel, Rosa- 
mond Anne Strong Peters, Virginia Palmer Ward, 
daughter of Harold Lee Ward; Elizabeth Palmer 
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Ward and Ann Ward, defendants and cross-com- 
plainants above named, hereby appeal to the United 
States Court of Appeals for the Ninth Circuit from 
the final judgment entered in this action on August 
24, 1955. 

/s/ CARLETON L. RANK, 


/s/ HERMAN COOK, 


HARDIN, FLETCHER, 
COOK & HAYES, 
Attorneys for Appellants. 


[Endorsed]: Filed October 12, 1955. 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


Defendants (other than Blue Creek Redwood 
Company, Inc.) and cross-complainants hereby des- 
ignated the following to constitute the record on 
appeal in the above-entitled case: 


(1) All of the original papers on file herein as 
specified in Rule 75(0) F.R.C.P. 


(2) The reporter’s transcript of all the evidence 
and proceedings at the trial as well as at all of the 
hearings that preceded and followed the trial. 


(3) All of the exhibits whether received in evi- 
dence or merely marked for identification. 
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(4) This designation. 
/s/ CARLETON L. RANK, 
/s/ HERMAN COOK, 


HARDIN, FLETCHER, 
COOK & HAYES, 
Attorneys for Defendants and 
Cross-Complainants. 


Affidavit of service by mail attached. 
[Endorsed]: Filed October 14, 1955. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Califor- 
nia, do hereby certify the foregoing and accompany- 
ing documents and exhibits listed below, are the 
originals filed in this Court in the above-entitled 
ease and that they constitute the record on appeal 
herein as designated by the Attorneys for the Ap- 
pellants: 


Excerpt from Docket Entries. 

Answer and Cross-Complaint of Harold L. Ward, 
et al. 

Affidavit of Carleton L. Rank for Attachment. 

Undertaking on Attachment. 

Notice and Motion by Defendants for Injunction 
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Pendente Lite with affidavits of S. L. Fleckner, 
Harold L. Ward and Ernest Harvey. 

Affidavit of A. K. Wilson. 

Interrogatories by Defendants to Plaintiff. 

Answer of Plaintiff to Cross-Complaint. 

Answer of Plaintiff to Interrogatories. 

First Amended Complaint. 

Amendment to Cross-Complaint on Its Face. 

Answer to First Amended Complaint. 

Writ of Attachment with Return of Marshal 
thereto. 

Opinion of Court. 

Findings of Fact, Conclusions of Law and Inter- 
locutory Decree. 

Order Fixing Defendants’ Damage. 

Order Directing Deposit of Funds with Clerk of 
Court. 

Objections of Defendants to Proposed Findings 
of Fact, Conclusions of Law and Decree. 

Order Transferring and Discharging Attach- 
ment. 

Notice of Levy by U. 8. Treasury Department. 

Findings of Fact, Conclusions of Law, Judgment 
and Decree. 

Stay of Execution. 

Notice by Defendants of Motion for New Trial 
and to Amend Findings and Conclusions. 

Statement of Reasonable Value of Use of Prop- 
erty. 

Order Re Exhibit Upon Hearing on Settlement 
of Findings. 

Order Denying Motion for New Trial and to 
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Amend Findings of Fact and Conclusions of Law. 

Letter with Release of Levy. 

Order to Clerk of Court to Execute Grant Deed, 
with copy of deed attached. 

Notice of Appeal by Harold lL. Ward, et al. 

Cost Bond on Appeal. 

Designation of Record on Appeal. 

Counter Findings of Fact and Conclusions of 
Law, lodged February 28, 1955, but not signed. 

Findings of Fact and Conclusions of Law and In- 
terlocutorv Decree, lodged Feb. 21, 1955, but not 
signed. 

Finding of Fact, Conclusions of Law and Judg- 
ment and Decree, lodged August 18, 1955, but not 
signed. 

Assignment and Quit Claim Deeds. 

Motion and Notice of Motion for Substitute Par- 
ties. 

Order extending time to docket appeal to Decem- 
ber 12, 1955. 

Order extending time to docket appeal to Janu- 
ary 3, 1956. 

Order extending time to docket appeal to Janu- 
ary 10, 1956. 

Reporter’s Transcript of Proceedings on Oppo- 
sition to Motion for Preliminary Injunction Pen- 
dente Lite. 

Reporter’s Transcript of Proceedings on Motion 
to Vaeate Deposition. 

Reporter’s Excerpt Transcript of Proceedings, 


186 Harold L. Ward et al., vs. 


December 2, 1954. 

Reporter’s Transcript of Proceedings on Pre- 
Trial Conference and Motion to Amend Complaint, 
November 8, 1954. 

Reporter’s Transcript of Hearing on Settlement 
of Findings, March 3, 1955. 

Reporter’s Transcript of Trial Proceedings, No- 
vember 22, 1954. 

Reporter’s Transcript of Trial Proceedings, No- 
vember 23, 1954. 

Reporter’s Transcript of Trial Proceedings, No- 
vember 24, 1954. 

Reporter’s Transcript of Trial Proceedings, No- 
vember 26, 1954. 

Reporter’s Transcript of Trial Proceedings, No- 
vember 29, 1954. 

Reporter’s Transcript of Trial Proceedings, No- 
vember 30, 1954. 

Reporter’s Transcript of Trial Proceedings, De- 
eember 1, 1954. 

Reporter’s Transcript on Argument. December 2, 
1954. 

Reporter’s Transcript on Argument, December 3, 
195-4. 

Reporter’s Transcript on Motion to Discharge 
Writ of Attachment, April 28, 1955. 

Reporter’s Transcript on Motion to Discharge 
Attachment and on Defendants’ Damages, April 
28, 1955. 

Reporter's Transcript on Settlement of Findings, 
August 23, 1955. 
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Reporter’s Transcript on Motion for New Trial, 
September 9, 1955. 

Reporter’s Transcript of Proceedings, October 7, 
1955. 

filaintift’s* Exhibits at Tira Sly 2, 3)9495,%6) 7, 
8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26 and 27. 

Defendants’ Exhibits at Trial: A, B, D, E, F, 
Sree, Kk, L, M,N, OPO ROS ET, U,V, 
W, X, Y, Z, AA, AB, AC, AD, AE, AF, AG, AH, 
AI, AJ, AK, AL, AM, AN, AO, AP, AQ, AR, AS 
ete, AT’. 

Plaintiff’s Exhibits at Hearing on Motion to Dis- 
solve Attachment: 1. 

Defendants’ Exhibits at Hearing on Motion to 
Dissolve Attachment: A, B, C, D and E. 

Defendants’ Exhibits at Hearing on Settlement 
of Findings, August 23, 1955: A. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court this 
10th day of January, 1956. 


[Seal] C. W. CALBREATH, 
Clerk; 


By /s/ MARGARET P. BLAIR, 
Deputy Clerk. 


188 Harold L. Ward et al., vs. 


The United States District Court, Northern District 
of California, Southern Division 


No. 33618 
Before: Hon. Louis E. Goodman, Judge. 


UNION BOND & TRUST COMPANY, a Corpo- 
ration, 
Plaintiff, 
vs. 


BLUE CREEK REDWOOD COMPANY, et al, 
Defendants. 


REPORTER’S TRANSCRIPT PROCEEDINGS 
Monday, November 22, 1954 


Appearances: 


For Plaintiff: 
DUNNE, DUNNE & PHELPS, 
Attorneys at Law, By 
LOUIS L. PHELPS, ESQ., and 
EDWIN V. MILLS, JR., ESQ. 


For Defendants: 
HARDIN, FLETCHER, COOK and 
HAYES, 
Attorneys at Law; 
CARLETON L. RANK, ESQ., and 
LAWRENCE 8S. FLETCHER, ESQ. 
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HAROLD L. WARD 

was called as a witness on behalf of the plaintiff 
as an adverse witness under Rule 48(b) of the 
Federal Rules of Civil Procedure, and being first 
duly sworn to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 

The Clerk: Please state your name to the Court. 

The Witness: Harold L. Ward. 


Direct Examination 
By Mr. Phelps: 


Q. Mr. Ward, vour residence is Orchard Lake, 


Michigan ? A. Yes. 
Q. And you are the defendant and cross-com- 
plainant in this action? A. Yes. 


Q. Just very quickly to identify them—and I am 
leading you on this—During the existence of Blue 
Creek Redwood Company. you were the President 
and principal managing officer of the Blue Creek 
Redwood Company ? Ae Aes: 

@. And were such in 19467 ~— A» Yes. 

Q. And as such handled the negotiations on be- 
half of Blue Creek Redwood Company for the sale 
to A. K. Wilson of what is known as the Ward 
lands here indicated in green on this map? [53*] 

A. Yes. 

Q. Can you just identify very quickly on this 
map—perhaps the map should be marked by the 
Clerk as Plaintiff’s Exhibit first in order. 

The Court: Any objection? 

Mr. Rank: No, except with the understanding 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Harold L. Ward.) 
that it is not accurate as to where the Klamath 
River is. 

Mr. Phelps: Yes. It is for purposes of general 
illustration, so we can all see what we are pointing 
Lo; 

Mi. Rank: With that understanding. 

The Court: Admitted as Plaintiff’s Exhibit No. 
1 for Illustrative purposes and subject to correc- 
tion. 

Mr. Phelps: Yes. 


(Whereupon, map referred to was thereupon 
received in evidence and marked Plaintiff’s Ex- 
hibit No. 1.) 


Q. (By Mr. Phelps): Does the green area in- 
dicate generally the area sold under this contract? 

A. Yes. 

Q. You refer to it in correspondence and other- 
wise as the ‘‘Little Ward Contract’’ from time to 
time ? 

A. Ican’t remember that that term was used, no. 

Q. At any rate, that is the land covered by this 
agreement of May Ist, 1946? A. Yes. [54] 

Q. At that time, when you executed that con- 
tract, My. Carlton Rank here represented you as 
attorney for Blue Creek Redwood Company, is that 
correct? A. Yes. 

Q. And as such prepared the agreement on your 
behalf? 

A. Yes, with Mr. Rank and Mr. Lawrence 
Fletcher. 
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(Testimony of Harold L. Ward.) 

Q. Mr. Lawrence Fletcher of the law firm at that 
time of Fletcher, Rank, Hardin—what was it? At 
any rate, the Fletcher firm, and Mr. Fletcher and 
Mr. Rank both represented you at that time? 

A. Yes. 

Q. Mr. Wilson was not represented by any attor- 
ney during those negotiations or the execution of 
the contract, is that so? 

A. I understood from Mr. Wilson at the time, 
while he was just talking there, he was going to 
submit it to his attorneys in Portland for okay. He 
introduced them to me once. 

@. Pardon me? 

A. I said he had previously introduced them to 
me once, and I understood he was having them re- 
view that matter for him. 

Q. That would be hearsay on vour part. At any 
rate, this is fair to say: During none of the negotia- 
tions were there any conferences with any attorneys 
representing Mr. Wilson, isn’t that true? 

A. No, not as between us. [55] 

Q. During 1953 did you know that the Wilson 
interests were logging on both the Ward and the 
Sage lands? 

A. Yes. That is, I had supposed they were. 

Q. Didn’t you have such information? 

A. Yes. 

Q. I beg your pardon? A. Yes. 

Q. Did you hire anybody to go into the woods 
and check on the logging operations to see that logs 
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(Testimony of Harold L. Ward.) 
were properly branded and to see what logs were 
being removed, both from Ward and Sage? 


Yes. 
Who was that? A. Well, Mr. French. 
Mr. W. W. French ? A. Yes. 


When did you so hire him, do you remember? 
Let’s see. Mr. Lawrence Fletcher made the 
initial arrangement with him, I think, beginning 
back in late August of 1952. I was trying to get 
the thing set up so it would require as little of my 
personal attention as possible, so My. Lawrence 
Fletcher was the one who was im immediate con- 
tact out here in California. I was back in Michigan 
and several thousand miles away, and it was not 
convenient for me personally to follow all the de- 
tails. [56] 

Q. Is this fair to say, though, that because of 
your residence in Orchard Lake, you had Mr. Law- 
rence Fletcher to more or less look after the ad- 
ministration of these lands for you? Is that right? 

A. Yes, to follow it up as much as I could out 
here. [56-A ] 

Q. You designated Mr. Fletcher as a person to 
receive copies of all reports relating to this land, 
didn’t vou? AY Yes 

Q. You designated him as a person to receive 
copies of letters of transmittal of checks, payments 
and notices of any kind? 

A. The checks were all sent directly to us at 
Orchard Lake. 

Q. My question was about copies. Did you direct 


> OOOb 
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(Testimony of Harold L. Ward.) 
copies of all letters of transmittal be referred to 
him ? 

A. Are you speaking of directing Mr. Wilson? 

Q. Yes. 

A. Well, I don’t know that we had any express 
direction. Sort of grown in the habit of Mr. Wilson 
keeping Hardin, Rank, Melsor and Fletcher in- 
formed, and in turn I would send copies of things 
to Dunne and Dunne and keep them informed. 

@. Isn’t that true that sometime in January, 
1953, you asked Mr. French to submit weekly re- 
ports to you and check weekly as to the amount of 
timber being taken off the Ward and Sage lands, 
isn’t that right? 

A. No, I wrote him a letter in the latter part of 
January. What we were employing him for primar- 
ily was to check on the waste factor. It had been 
reported to us some time previously that there was 
a great deal of waste going on in the logging and 
we were emploving Mi. French for two purposes: one 
was to distinguish, make sure that the logs were 
properly marked and branded as between ourselves 
and Arrow Mill and California [57] Barrel, and the 
other was to try and limit the waste as much as 
possible by persuasive methods, if it could be, and 
see that the timber was felled with the least break- 
age and such as that. Those were the primary du- 
ties that he had there. 

Q. Mr. Ward, what I want to know is—you re- 
eall your deposition—I just want to recall one thing 
to you and ask you is it still your position that the 
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(Testimony of Harold L. Ward.) 
idea of checking the number of logs coming out 
of the woods, the board feet, was completely Mr. 
Harvey’s idea or Mr. Fleckner, or Mr. Fletcher’s 
idea as distinguished from yours ? 

A. Well, in the letter I wrote late in January 
IT asked him if he could send me a report weekly of 
what landings were being operated, to give me an 
idea of the area covered by those landings, and 
how much was coming out each week from those 
landings. What I was after there was to try to get 
a comparison of the recovery against the cruise of 
the timber and get some idea, by comparing the 
timber that was coming out with the cruise, as to 
how much Wilson was actually recovering on the 
cruise and I was trying to get data together for that 
purpose. 

Q. Is this the letter to which you refer of the 
27 th—— 

Mr. Rank: There is one before that of the 26th. 
Do you have the letter of the 26th? 

Mr. Phelps: You find it for me and I will pre- 
sent it to him, if you wish. [58] 

Q. I will show you that letter and ask you if 
you can identify that as a copy of a letter you sent 
to Mr. French, dated January 27th, 1953? 

A. Yes, yes, that is right. 

Q. In that letter you addressed to Mr. French, 
you said, ‘‘Could you have Mr. Fleckner make a 
check onee a week of Wilson’s superintendent as to 
what landings they are operating at, and at least 
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(Testimony of Harold L. Ward.) 

a rough estimate of how many thousands of feet 
of each species of logs has been removed during the 
week, and send us a report ?’’ pe West 

Q. You sent that? A. Yes. 

Q. ‘‘We think it is important to keep up to date 
on what is happening in the operation. With kind 
personal regards, Yours very truly, Harold L. 
Ward.’’ 

A. Yes. You see. If we got reports from the 
landings sufficiently so they would correspond to 
a geographical unit of the ernise, then we could get 
some idea of how he was doing with respect to the 
eruise in checking it off. 

Q. Mr. Ward, you did send a letter? 

A. Yes. 

Mr. Phelps: We will ask that that letter be ad- 
mitted as plaintiff’s exhibit next in order. 


(The letter referred to was thereupon re- 
ceived [59] in evidence and marked Plaintiff’s 
Exhibit No. 2.) 


Q. (By Mr. Phelps): As a result of that re- 
quest you did thereafter receive reports from Mr. 
French monthly, didn’t you? 

A. No, I believe those reports, if you are re- 
ferring to the Harvey reports, that is something 
they organized on their own. It was information 
that I understood from Mr. French that they were 
getting for California Barrel & Arrow Mill any- 
way, and so they sent us a copy along, too. But I 
don’t think that came as a result of my letter there. 
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(Testimony of Harold L. Ward.) 
It was not just the sort of thing I was looking for 
in my letter. 

Q. You did receive reports, however, monthly 
from French’s office giving you the amount that was 
being removed from Ward land or Sage land or 
Ward and Sage, as the case may be, from each land- 
ing, didn’t you? 

A. They began sending us those reports—well, 
the first one was for the month of May. I wonder 
if there is a cup of water. My mouth is all dried up. 


(Water procured.) 


Q. So then you did receive these reports from 
Mr. French and you received them month by month 
in 1953? 

A. Yes. I sent these so-called Harvey reports 
that we have been referring to them. 

Q. Mr. Ward, I do not want for a moment to cut 
vou off if vou have anything to say, but I am gomeg 
to try to speed it along. And if at any time I cut 
vou off you say so, and T will let [60] vou go on. But 
referring back to the report that vou first received, 
vou said in April—was the year 1953, sir? 

Mr. Rank: I do not think he understood that 
question. 

The Court: He said he commenced receiving re- 
ports in April. He did not say what year. 

Mr. Phelps: TI am just trying to establish the 
vear. 

@. Thatevas 1953, wasn’t if% 

A. Well, the particular report that you are re- 
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ferring to, I believe—can we identify the reports 
that you are referring to in some way? 

Q. I was hoping those reports would be here. 
As a matter of fact, I know where they are. They 
are undoubtedly in the Clerk’s office upstairs, and 
I intended during the 11 o’clock recess to check 
on it. You proceeded without a recess and so here 
we are. I have a photostatic copy but I can’t iden- 
tify it for the record. I can certainly describe for 
you what we are talking about. 

Mr. Rank: Are you talking about the monthly 
reports that came in, Mr. Phelps? 

The Witness: They started coming in, the first 
one, for the month of May? The first one was for 
the month of May, 1953. 

Q. (By Mr. Phelps): This is the type of re- 
port I am referring to, so it will be clear, a form of 
report which is entitled ‘‘The scale of Ward and 
Sage, Wilson contracts.”’ A. Yes. [61] 

Q. You commenced receiving that type of report 
in April, 1953, and continued on through the cal- 
endar year 1953 and into 1954? 

A. No, I received the first one in June. 

Q. Covering the month of April? 

A. Covering the month of May. 

Q. And then you recceived them monthly from 
the month of June to October, inclusive, 1953. Did 
you in the ordinary course receive monthly such re- 
ports covering the logs removed during those five 
months in 1953? 

A. We received those particular reports, yes. 
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Q. You received those in Orchard Lake, Michi- 
gan? 

A. At Orchard Lake, Michigan, yes. 

Q. In addition to that a copy of it was sent to 
Mr. Fletcher in Oakland, is that not so? 

A. TI believe so. 

Q. The type of information shown on there was 
quite detailed, was it not? A. Yes, 

Q. And shows the pole number, the second num- 
ber, the equipment, the contractor, whether it was 
from Ward or Sage land, as the case might be, and 
then there is a third classification showing it was 
Ward and Sage jointly, a third classification. There 
was a third classification known as the Ward and 
Sage where they were jointly grouped together. [62] 

A. Are vou speaking now of the timber removed ? 

Q. In the report. 

The Court: Show it to him. 

Mr. Phelps: I am trving to identify it at the 
moment. We will get it from the witness who made 
it. I am trying to speed it wp. Put your glasses on. 
‘Weekly report’’—and TI just happened to use this 
one for August, 1953, as an example. 

Q. You have a classification column entitled 
‘“Timber of Ward.’’ The first week it is ‘‘Timber 
and land”’ and the first week is ‘‘Ward, Sage, Sage, 


Sage, Ward, Ward, Ward.” A. Yes. 
Q. That means it came from the Ward lands in 
eases and Sage lands? A. Thats right 


Q. It is your understanding that where the 
intials ‘‘W-S”’ appear, that that meant it was from 
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the Ward or Sage, as the case might be, lumped 
together ? 

A. Yes, or Ward and Sage both, that is 
right. [63] 

@. You read and understood what that meant 
when you received it? 

A. You mean as to which land they came from? 

Q. Yes. 

A. Yes, some were Ward lands, some were Sage, 
and some was a mingling of the two, that is right. 

Q. In addition to that it indicated who it was 
logged for, didn’t it? Look at this column, ‘‘ Logged 
Kor” A. Yes. 

Q. It would indicate ‘* Creditors.’ You knew that 
was Coast Redwood Company, didn’t you? 

A. No, I did not. I did not understand what that 
column meant actually. I did not know this diffi- 
culty between Wilson and the creditors, or that the 
creditors had any part in it. 

Q. Didn’t you receive not only information, but 
a detailed report from Mr. Harvey giving the exact 
order of the bankruptey court down there approving 
the contract which was in Mi. Harvey’s file? 

A. I inquired about this ereditors business and 
then [ was told that some of the logs up there were 
being—that the money was being paid over to them 
for some of those logs, yes. 

Q. And you knew that was for Coast Redwood 
Company ? 

A. JT didn’t know just the relationship of his 
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legal troubles there with the creditors. I did not 
know what the situation [64] was. 

Q. When did vou first receive any information 
that Union Bond and Trust Company was doing any 
logging on its account or behalf? 

A. On its own account? Well, let me see. The 
first time that I understood that that was the case, 
was along in March there, when I was talking with 
Mr. Fletcher on the telephone. 

Q. March of what year? A. 1953. 

Q. You mean 1953 or 1954? I think you are mis- 
taken in your calendar year, but I do not want to 
presume so. 

A. Yes, that is 1954, that is right. 

Q. So in 1954, is that vour testimony, that up 
until that time you did not know that Union Bond 
and Trust Company was doing any logging for its 
own account, is that right? 

A. Thats right. 

Q@. And yet you received these reports, these 
monthly reports, an example of which you have in 
front of vou right now? 

A. Yes. As I testified in my deposition there, 
I looked at the first one of these that was sent. It 
has all this miscellaneous information about the 
machinery they are using. It names the landings 
and so on. But here when it shows—it wasn’t the 
sort of information that I was after. It did not help 
us. It was nothing that I could take and compare 
with our cruise and get any comparison at all, and 
when it broke up [65] quantities as between Ward 
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and Sage, and then have another category with 
Ward and Sage thrown together, it just struck 
me as being useless for our purposes, so I just had 
them filed and told my secretary that the next time 
I was out West, to give me that file, 1 would take 
them along and see if a report could be gotten to- 
gether that was of more use to us. 

Q@. I have not asked you for that explanation 
yet. My question is with respect to Union Bond 
and Trust Company. No question about it, the report 
that you received monthly showed the number of logs 
being removed by the Union Bond and Trust Com- 
pany, didn’t it, for example, in August 

Mr. Rank: Just a moment. We object to that as 
being argumentative and assuming something not 
in evidence. The report does not show it was logged 
by Union Bond and Trust Company. That is the 
confusing part of the report in that regard. It says, 
‘Logged for.’’ 

The Court: ‘‘Logged for,’’ I read. 

Mr. Rank: Logged for Union Bond and Trust 
Company or logged ereditor’s committee. It does 
not savy who was doing the logging. 

Q. (By Mr. Phelps): Then let me ask you this: 
Did you note before you had vour secretary file 
these things, that commencing sometime in June 
through August and through October, that Union 
Bond and Trust Company—that they were logging 
for Union Bond and Trust Company? Did yon 
note that? [66] 
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A. Logging for Union Bond and ‘Trust Com- 
pany? 

Q. Yes. 

A. Well, I saw that column first on this June 
report. 

The Court: You asked him a question that 
clearly calls for the contents of the document, and 
then he gives a long explanation of it. 

Mr. Phelps: All J am asking him is if he noted 
that particular item. 

The Court: It is in the report, and he says he 
got the report. What more? 

Mr. Phelps: The only reason I did it, his expla- 
nation is that he says he simply had them filed; he did 
not pay too much attention. I want to establish the 
time. But I will pass it. 

Q. (By Mr. Phelps): How long after you first 
started receiving these reports did you discontinue 
examining these reports ? 

A. I first saw the one in June—— 

Q. The one in June, can you identify as for a 
particular month? 

A. For the month of May—yes, the one received 
in June for the month of May. Then I was away 
from home from the end of June until the middle of 
September, a little after. I got back about the 20th 
of September, and after I got back I took the file 
out and glanced at them then with the same result. 
At that time, we had the July and the August and 
September reports for the months of June, July 
and August, respectively. I glanced [67] at them 
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and had the same conclusion I had in June, that they 
did not really mean anything to us. 

Q. The documents speak for themselves, but did 
you note their contents? That is all I want to know. 

A. Just according to those headings. 

Q. Under the headings, did you note what was 
there? That is all I am asking? 

A. I noticed that there were figures, writing, 
and so forth. 

The Court: Since we did not take any recess 
this morning, we will take the noon recess at this 
time. We will reconvene at 2:00 o’clock. 


(Whereupon, an adjournment was taken, 
until the hour of 2:00 o’clock p.m., this date.) 


November 22, 1954, at 2:00 P.M. 


(Harold L. Ward, a witness called by the 
plaintiff herein, resumed the stand.) 


Direct Examination 
(Continued) 


By Mr. Phelps: 

Q. Mr. Ward, before the noon recess you had 
testified, if I understood you correctly, sir, that the 
only purpose of those reports from Fleckner and 
French, so far as you were concerned, was to com- 
pare the recovery with the cruise, is that right? Am 
I correct in that assumption ? 

A. Well, the purpose for which we had employed 
them, was to watch the waste in the operations. We 
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had heard that there was a good deal of waste going 
on; to watch that factor, and then to be sure that the 
logs were correctly branded. Those were the two 
prime purposes, along with gathering enough infor- 
mation, I had in mind so I could compare the pro- 
duction with the cruise. 

Q. You were interested in a comparison of the 
production with the cruise? A. Yes. 

Q. By that you mean the cruise is the estimated 
board feet of timber that is on the land, according to 
the man who originally cruised it for vou to de- 
termine that estimate? A wles: 

Q. In turn the land was sold on that basis? [69] 

A. No, it was not sold on that basis. 

Q. All right, we will pass that for the moment. 
But you wanted to compare the actual recovery off 
the Ward lands with the original cruises? 

A. Yes, with the idea that if this waste was go- 
ing on, of determining how much the waste factor 
might be, or if there wasn’t any waste going on, 
how much the cruise might be over or short, as 
the ease might be. 

Q. As far as that object is concerned, Mr. 
Ward, you would have to then determine how much 
was coming off the Ward land, wouldn’t you? 

A. You would have to assemble that data there. 

Q. So that it is perfectly clear that one of the 
things that you wanted Mr. French to determine 
was what was coming off the Ward lands currently 
for that purpose ? 

A. By geographical units there, vou see, by the 
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landings; when you got enough of those that were 
contiguous, you could make a comparison with the 
eruise for that same area. 

Q. You told us that it did not contain enough 
information to satisfy you, am I correct in that? 

A. It was quite useless for my purpose. 

Q. What additional information did you need? 

A. Well, what we really needed there was a reg- 
ular logging map, such as Mr. Wilson would have 
in his office, with the topography on it and with the 
outline of the land, a large-scale [70] map so vou 
could in some way put these things together and 
build up that picture. But they never got the re- 
ports around to doing the sort of thing that I was 
really after. 

Q. Mr. Ward, if the reports vou were receiving 
from Mr. French did not contain the information 
you wanted did you at any time request that he ob- 
tain further information for you? 

A. Well, I requested—that was the letter that 
you referred to here before lunch, a request along 
that line, but it did not result in my getting just 
what I wanted. 

Q. The letter you are talking about is the let- 
ter of January 26th, 1953? eres: 

Q. After he developed that information for vou 
did you ever at any time tell Mr. French that he 
was not giving you the information that you 
wanted ? 

A. No, I decided after I saw those reports that 
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I would have to leave it until some time I was out 
west here and could go into conference with him. 

Q. And yet you paid him regularly, didn’t you, 
and rather substantial sums for that information? 

A. Yes, in connection with the waste. He was 
reporting on the waste. Also he was endeavoring 
to get, where logging practices were of a wasteful 
kind, he was endeavoring to get those corrected by 
pointing them out to Mr. Wilson’s superintendent, 
and so on, and he was watching the branding [71] 
of the logs, right along, to keep those separate for 
Arrow Mill and the California Barrel Company 
and ourselves. 

Mr. Phelps: Over the noon hour, your Honor, 
we had the exhibits in the Fleckner deposition. 

Q. I show you a bound volume for the year 
1953 and I ask you if that does not contain the 
reports for the calendar year 1953 for Mr. French 
reporting to you the general remarks and the polic- 
ing of the log distribution of the Ward lands? 

Mr. Rank: You might explain to him that that 
is a copy that Mr. Fleckner kept. 

Mr. Phelps: Yes, that is Mr. Fleckner’s copy 
that he kept, and bound in that form. 

The Witness: Yes, we were getting reports like 
this. 

Q. (By Mr. Phelps): By “like this’? you are 
referring to the typewritten pages and the general 
remarks. You were getting such reports? You re- 
ceived this copy. The next thing you turn to is a 
copy of the order authorizing and permitting the 
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debtor in possession, in an agreement with the 
Union Bond & Trust Company, approving the 
agreement in the Coast Redwood matter under the 
creditors. 

A. J didn’t assume that that was anything that 
concerned us at all. 

Q. But you received a copy of it, didn’t you? 

A. J ecouldn’t say for sure whether we did or not. 
If he said it to us we undoubtedly did. I did not 
consider that we [72] were concerned with this. 

Q. We will come to the details of it in a mo- 
ment, sir, but just generally the information con- 
tained here—and we will take, for example, first 
of all the scale reports, such as has been shown to 
vou, a photostatic copy—that information you got 
a copy of, didn’t you, entitled ‘‘Sage, Ward and 
Wilson contract’’? 

A. Yes, this type of report he just started send- 
ing us in June for the month of May. That was the 
first one. 

Q. That is your information. The record shows 
it started for the month of April. 

A. We were getting things like this. There 
wasn’t anything like that. 

Q. That is what [ am coming to. The second 
type of report that you got was what you just 
referred to as reports like this, and it shows ‘‘re- 
port of Ernest Harvey’s activities day by day.”’ 
You were getting copies of that, weren’t vou? 

A. Yes, I image we were getting those. 

Q. And those reports of Ernest Harvey’s ac- 
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tivities day by day included and went through the 
calendar year 1953, didn’t they? 

A. Yes, I think they went right through. i 

Q. You received those at Orchard Lake, Michi- 
gan? A. Yes. 

Q. Were those also meaningless to you? [73] 

A. Very largely so, yes. The benefit that we at- 
tached to having him there was he was getting the 
logs properly branded and also that where there 
were waste factors, that he was calling them to the at- 
tention of Mr. Wilson’s superintendent. But so far 
as anything for my purposes, office purposes, there 
wasn’t much [ could do with a report of that kind. 
You see, that report just shows so many loads of 
logs were taken off, and it doesn’t mean anything. 

Q. But you read them and attempted to find out 
what they meant? 

A. I glaneed at them. That is as far as I could 
20. 

Q. You knew that was a report being sent to 
you weekly of the daily activities of Mr. Ernest 
Harvey on your behalf in that land? 

A. Yes, I was satisfied he was on the job, look- 
ing out for our interest, seeing that the logs were 
branded right and trying to get the waste in the 
operation cut down. 

Q. And you say you did not know that Union 
Bond & Trust Company was doing any logging or 
any logging was being done for it prior to March 
of this year, 1954? 

A. In 1954, that is the first time I realized that 
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Union Bond & Trust Company itself was actually 
doing any logging. 

Q. You did receive, though, these Ernest Har- 
vey daily diaries during the month of June, 1953, 
didn’t you? 

A. During the month of June, 1953? [74] 

Q. Yes. A. Yes, I did. 

Q. So that you did then receive this one from 
Mr. Harvey dated June 3rd, 1953: ‘‘A new con- 
tractor, L. Calvin, has moved in to the west half 
of Section 32 on Ward timber. He started build- 
ing a road there today going north off the Califor- 
nia Barrel road 200. This side is to be operated by 
the Union Bond & Trust Co. Road and landings will 
be No. 3-232 series.”’ 

You recall that? A. I presume so. 

Q. Is there anything uncertain about that in 
your mind or meaningless as to the language used 
and chosen in that respect? 

A. No, the language seems perfectly clear. 

Q. You knew then from that in June of 1953 
that Union Bond & Trust Company was logging 
on its own account? 

A. No, I did not. I did not read the reports 
that carefully. I did not read all those items. As I 
say, those reports were pretty nearly useless for 
my purposes and I did not go into them in detail 
that way. 

Q. The reports would tell you from day to day 
whenever any equipment broke down, what was 
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being used, what the loaders were, where the oper- 
ation was daily, who the truckers are, the amount 
that was being paid the contractors—they told you 
enough information so that a person in your posi- 
tion as a landowner [75] would be able to tell ex- 
actly what was going on, isn’t that true? 

A. No, I am not concerned with what equip- 
ment was being used or who the truckers are. It is 
the net results of the operation that we are con- 
cerned with there, but the means by which it is 
being logged, this trucker or that trucker, or what 
machinery, that would not be a matter for us to be 
concerned with. 

The Court: Harvey was the agent? 

Mr. Phelps: Harvey was the agent of the 
Wards. 

Q. That is true, is it not? 

Mr. Rank: Harvey was an employee of French, 
French was the man who was employed by the 
Wards. Harvey worked for him. He was employed 
by the Wards along with other people. 

Mr. Phelps: To he perfectly clear, sir 

The Court: I do not see why you labor that 
point. What difference does it make whether Mr. 
Ward 

Mr. Phelps: He is charged with knowledge. 

The Court: He was the agent. IT mean for what 
that 1s worth. 

Mr. Phelps: I understand, your Honor. 

Q. It was from the information contained in 
these scale reports which were in your possession 


Union Bond & Trust Co. 2y1 


(Testimony of Harold L. Ward.) 

currently as they were made out and sent to you 
that you ultimately devised the information show- 
ing that there had been some discrepancy in the re- 
porting of logs, is that not true? [76] 

A. Mr. Lawrence Fletcher observed for the 
month of October—— 

Q. Was it from this information? That is all I 
want to know. 

A. Yes, he observed it from that information 
—not currently though, because Mr. Wilson’s re- 
ports came in so late that it could not be done cur- 
rently. 

Q. I am just trying to make the record clear. 
I want to understand you, sir. It was, however, 
from this information which is being furnished to 
you through French that the figures were developed 
showing some $35,000 that had not been paid for, 
is that not true? 

A. Could you put that question again? What 
was that question? [77] 

Q. My question is this, sir. I will reframe it to 
you. The information contained in these monthly 
reports was the information which you used to de- 
termine that there was a discrepancy between the 
logs reported and paid for and the logs removed? 

A. Well, it was the information in the October 
report that called Mr. Fletcher’s attention. 

Q. Let us go back a step beyond that. And then 
after the October report, you used the reports for 
the months of September, August, June and July 
to determine the same information, isn’t that true? 
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A. Most of the other reports you couldn’t have 
told that information. They would not have re- 
vealed that. 

Q. In what way were they different, will you 
show me? 

A. Because the category of the Sage-Ward— 
you see, there are three columns in those reports: 
One for Ward timber, taken off, one for Sage tim- 
ber taken off, and one for Sage-Ward, Sage and 
Ward timber taken off, or Sage or Ward, and in 
most of those months the amount of the timber in 
that Sage or Ward column was of sufficient quan- 
tity so that you could not tell anything about the 
total, because you did not know whether that was 
90 per cent Sage and 10 per cent Ward or the 
other way around, fifty-fifty, or what. 

Q. But in each instance, My. Ward, if you had 
compared that which was in the Ward column 
alone, which was clearly Ward, it [78] was always 
more than was paid for by Coast, isn’t that true, 
during those five months? 

A. I don’t know. I didn’t pay any attention to 
that. It seemed to me it was clear. You couldn’t 
make anything from it. 

Q. Mr. Ward, in arriving at the price of the 
original contract you used, in the sale of this land 
origially in May 1946, you used the Perey-French 
cruise ? A. No, we did not. 

Q. What ernise did you use? 

A. We didn’t use any eruise. 
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Q. On a stumpage basis, did you have any fig- 
ures ? 

A. No, we did not discuss that at all. 

Q. Is this true, that on the Percy French cruise 
the price divided into the French cruise works out 
to $3.82 a thousand? Is that approximately correct? 

A. My figure would be, if you worked it out 
that way, $3.88. 

Q. All right; $3.88. Isn’t it true that when you 
came to fix the value or the price to be paid for 
this stumpage as it was removed, that a higher 
price of $5.00 as a margin of safety. Security to 
you, isn’t that true? 

A. Well, the price of $5.00 was what Mr. Wilson 
was paying to the Ward Redwood Company on the 
stumpage removed, and we both simply agreed that 
that would be the same $5.00 used here. 

Q. Ido not want to belabor the point, but aren’t 
the words ‘‘margin of safety’’ and ‘additional se- 
curity’? your own words? [79] 

A. We felt that in order to guard against tim- 
ber wastage to some extent that we should be paid 
something more than what it would average out 
from the price, yes. 

Q. And the purpose of having the $65,000 pav- 
ment to you in advance, before anything was re- 
moved, was to give you a further margin of security, 
isn’t that true? 

A. Well, to insure, yes, that our timber would 
not disappear without being paid for. 

Q. f’ll go hack a moment. With respect to the 
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time that Union commenced logging, I want to ask 
you if you received a copy of this letter dated July 
27th, 1953, addressed to Mr. Fletcher by Mr. French. 
Did you receive a copy of that? 

A. It says so here. 

Q. Do you have any recollection of having re- 
ceived that letter? I wanted to call your attention 
to the first paragraph ? 

A. So far I do not recognize anything. I have 
not read it all yet, but I do not actually recall it. 

Q. Let me ask you if this refreshes your recol- 
lection, that on July 27th, you were advised of these 
facts as stated in this first paragraph: 

“Wear Mar i etcher: 

‘This will acknowledge your letter dated July 
21st. I am at this time personally checking all the 
Union Bond and Trust Co. and the Coast Redwood 
Company [80] activity concerning the Ward, Sage, 
California and Arrow Mill interests. 

“Signed by Mr. French.”’ 

And do you remember receiving that? Does that 
refresh your recollection as to your personal knowl- 
edge? A. No. 

Q. Mr. Ward, when was the first time that you 
personally had knowledge of this discrepancy, then? 

A. Well, let’s see. Mr. Fletcher I think men- 
tioned it. 

Mr. Rank: Just a moment, Mr. Ward. 

We want to be careful, if your Honor please, 
concerning privileged communications. I think the 
question is as to the date. 
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The Court (to the witness): It is better just to 
answer questions. Generally speaking, lawyers take 
eare of their clients, and in course of a trial when 
a chent tries to take care of himself, he does not 
usually do as well. All he asked you was the date. 

Q. (By Mr. Phelps): When you first acquired 
personal knowledge of the discrepancy ? 

A. Well, the possibility of a discrepancy around 
the end of January. 

Q. The end of January, 1954? A. Yes. 

Q. At that time you instructed—I tread on 
ground that I [81] will try to avoid at the moment— 
at that time Mr. Fletcher was acting for you and 
on vour behalf in taking general supervision of the 
way this contract was being handled? 

A. Yes. 

Q. He was supervising the activities on your 
behalf with My. French ? A. Yes. 

Q. He was receiving copies of all the reports 
that Mr. French was sending and making in the 
ordinary course of his business? a  Yos. 

Q. On that occasion did you not instruct Mr. 
Fletcher to write Mr. French to determine what 
this discrepancy was all about? 

A. No, I did not give him any instructions. 
= 

@. He did it on his own? 

A. Yes. I thought there was some little thing 
that would be cleared up as they compared notes. 

Q. Then when did you first receive a report— 
just the time now, please—when did you first re- 
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ceive a report confirming that there was this 
discrepancy ? 

A. Early in March in a telephone conversation 
that I had with Mr. Fletcher from Boston. He 
convinced me that, after all, there might really 
be something to it. 

Q. You try to follow the Judge’s suggestion, 
and we will move a little more quickly, I hope. 
The question again was [82] as to the time? You 
say early in March? Can you fix it more accurately ? 
If you can, please do so? 

A. Around the 8th or 9th of March, I would 
think. 

Q. On that occasion, and after that time in 
March, at least in your own mind, you were con- 
vineed that there was something to this discrepancy, 
is that right? A. Yes, yes. 

@. After that, did you then notify Mr. Wilson 
or Union Bond and Trust Company that there 
was this discrepancy and ask for an explanation? 

A. No, I did not then. 

Q. After that time did you accept further pay- 
ments under this contract? 

A. J don’t just remember when the last pay- 
ment came in relative to that. 

Q. After the contract, did you communicate 
with My. Wilson with respect to other defaults and 
not mention these discrepancies? Did that happen? 

A. You said after this contract. What do you 
mean ? 

Q. After your personal knowledge of March 8th 
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or 9th, after that time, after March 8th or 9th, 
1954. 

My other question, in case you did not under- 
stand, I will repeat. After March 8th or 9th, 1954, 
did you accept any payments on that contract? 

A. The record will show. [83] 

Mr. Rank: We will stipulate that the payment 
for December, I believe, came in in the latter part 
of March. 

Mr. Phelps: And was accepted after March 8th. 
That is fine. 

Mr. Rank: Well, it was accepted, and the corre- 
spondence will explain that, Mr. Phelps. 

Mr. Phelps: The stipulation then is only as it 
is in the correspondence? 

Mr. Rank: Yes. 

Mr. Phelps: What is the next thing that you as 
one of the owners did? 

A. The whole question was still a doubtful ques- 
tion. I mean was there a shortage or wasn’t there? 

Mr. Phelps: I do not want to stop you one 
minute, and I want you to explain any answer, but 
it might be helpful 

The Court: Then don’t you ask him a question, 
“What was the next thing done?’’ Because that 
opens the floodgates. Just ask him specific ques- 
tions. If it is correspondence, Mr. Phelps, I sug- 
gest that you put it in without asking this witness 
about it. 

Mr. Phelps: It is not correspondence. That is 
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the point. It is exactly the way I expressed it. 
Something happened. 

Q. (By Mr. Phelps): Did you have a confer- 
ence? Was that the next thing that you did? [84] 

Paes, 

Q. You had a conference then with various 
other members of your family? 

A. No, I had a conference with Mr. Fletcher. 
He came East, and he was on his way abroad and 
I met him in Washington on March 19th, and I 
had a conference with him then. 

Q. Then was there a conference with your other 
co-owners at a later time? ne) yes: 

Q. When was that? April 26th? Does that 
refresh your recollection? Is that right? 

A. No, it was before that. I got home on March 
20th and I reviewed the matter with members of 
my own family there during the next few days as 
to what we knew about it, up until that time. 

Q. At that conference did you give consider- 
ation to whether or not you would advise Mr. 
Wilson or the Union Bond and Trust Company 
of this discrepancy and request that he pay? 

The Court: My. Phelps, I do not want to in- 
terrupt vour examination. I may be obtuse about 
this, but I do not understand what difference it 
makes what decision goes on in the minds of people 
about things like that. Either they are entitled to 
take a certain action under the contract by virtue 
of what has taken place, or thev are not entitled 
to do it. What they talk about among themselves, 
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I do not see [85] makes any difference. They may 
have the best reason or they may be the meanest 
people in the world, like old Scrooge: What differ- 
ence does it make? They are either entitled to do 
something or they are not. I do not see your point 
in that regard. 

Mr. Phelps: I could be mistaken, but my thought 
is it is most material in a case where, on the equity 
side of the Court, they are asking you to quiet 
title, and if I understand the rules of equity, you 
have to do equity, and one of the things you have 
to do is to conduct yourself in such a way as to 
give a person a chance to explain if there is a 
mistake. It makes a difference. 

The Court: J understand that perfectly. There 
is no question about that. But I do not understand 
what talks among themselves have to do with the 
matter at all, what their motives might have been. 
If there is a default, and the facts speak for them- 
selves, did they or did they not, having knowledge 
of that, do a certain thing or didn’t they do it— 
that is all we are concerned with, isn’t it? 

Mr. Phelps: Perhaps. 

The Court: I do not see what else we need 
worry about. 

Mr. Phelps: I certainly do not want to trespass 
on your Honor. 

The Court: I am only trying to understand the 
nature of the point you are trying to make and 
not to get into things [86] that are unnecessary. 

Mr. Phelps: If it is not, of course, then I will 
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leave it, but may I sav this, your Honor, that I 
believe that the considerations that go into reach- 
ing a decision of this kind are important. Whether 
they discuss the question of the value of this land, 
whether they had in mind that they were going to 
get back something that was worth substantially 
more, more than what was due, all those things 
enter into this question. 

The Court: The effect of it does, but I do not 
see what they talked about, whether they were 
motivated by it or not has anything to do with it. 
You are in default under a contract with me and 
I have before me, and I find out about it, and I 
consider whether I am going to enforce that default 
or not. Now, one of the things that may motivate 
me is whether or not I want to do business with 
you any further, whether or not, if I am able to 
enforce the default, I am going to be benefitted 
monetarily because of an enhancement in value of 
the thing. Those are all considerations that I may 
take into account in determining what decision I 
may make. But the legal effect of what I do has 
to be governed by what has taken place theretofore, 
and not then what I talked about or what I think 
about in my own mind. 

Mr. Phelps: Your Honor may very well be 
right. It is not as I conceived it. 

The Court: I think that is the case. You may 
be right. [87] And it may be if it appears under 
the circumstances, having learned that there is a 
default and considering the basis upon which a 
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party must be advantaged, by taking advantage 
of that default, that there are considerations exist- 
ing at the time that equity might take hold of and 
say, ‘‘This was or was not a proper decision under 
the rules of equity.”’ 

Now that may be so, but I think all we can con- 
sider in determining that is what has already taken 
place up to the time the decision is made and the 
default is taken advantage of and the notices are 
given. It is what has already taken place between 
the parties that determines the matter, not some- 
thing that somebody has in his mind about the 
matter. 

Mr. Phelps: Except as what a person has in 
his mind is expressed between himself and another 
and then it results in a decision, but I do not want 
to argue. 

The Court: If you think that is important— 
because you know your whole case and I do not— 
you may proceed, but it just occurs to me you 
can’t decide a matter according to legal or equity 
principles except on the basis of what has been 
done, what happened, what are the facts of what 
happened, and not what somebody thinks about it, 
but what actually occurred. What is the relation- 
ship between the parties? As I said, the parties 
may be actuated by very good motives and yet do 
an unconscionable thing. At the same time thev 
may be actuated by very bad motives, and vet not 
do an [88] unconscionable thing. 

Mr. Phelps: When they do both coming to- 
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gether, then I think equity is interested. That is 
my point exactly. 

The Court: It is what they do that counts, not 
their motive. I think that would be the rule of law. 

Mr. Phelps: Let me do this, your Honor. Let 
me pass it for the moment. Let me give it some 
further consideration. 

The Court: I pointed out what I thought about 
it. I am not pretending to know anything about 
this ease yet, because all I have is the attorneys’ 
arguments about it. If you feel that that is a fac- 
tual matter that you should put in, go ahead and 
pula im: 

Mr. Phelps: I would say to your Honor—and 
this may be a practical way of handling it—may I 
have permission to pass it for the moment, and 
then later 1f, after reviewing it further—perhaps 
overnight or during the development of the trial— 
I feel I should proceed with it, I can always press 
it at a later time, but I am going to follow your 
Honor’s suggestion at the moment. 

Q. (By Mr. Phelps): Mr. Ward, regardless 
of whether it was necessary from time to time to 
give default notices, and grace periods were used, 
the fact is, is it not, that up until that time, Mr. 
Wilson had always met his payments when he had 
heen given these notices? 

A. Yes, he had met the payments—up until 
what time have you [89] specified ? 

Q. Up until the time in 1953 that we are talking 
about. 
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A. You can’t include December in that. 

Q. December, 1953, is the separate item, and 
even that was tendered to you and refused by you, 
the excess 

A. That was after the grace period was past. 

Q. There is a technical matter on that. I won’t 
go into that. 

But other than that, with that exception, it had 
been true that he had always paid, even though 
it was necessary for him to use his grace period ? 

A. Substantially, yes. I think there may be an 
exception in respect to one of the taxes. 

Q. Incidentally, with respect to taxes, you were 
well aware, were vou not, sir, of the rights of re- 
demption under the California Law for taxes, fail- 
ure to pay taxes? A. Yes. 

Q. Asa matter of fact, for years prior to your 
sale to Mr. Wilson, vou yourself had been in default 
on all these lands for failure to pay taxes, isn’t 
that true? 

Mr. Rank: To which we will object as being 
immaterial. 

Mr. Phelps: It goes to show 

Mr. Rank: He had no contract obligation to 
pay taxes, Mr. Phelps. 

Mr. Phelps: [ am just showing the materiality 
of any [90] claimed breach 

The Court: The witness has already answered 
that he was aware of the rights of redemption, and 


so you have the answer to that. 
Q. (By Mr. Phelps): Mi. Ward, did you ever 
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gether, then I think equity is interested. That is 
my point exactly. 

The Court: It is what they do that counts, not 
their motive. I think that would be the rule of law. 

Mr. Phelps: Let me do this, your Honor. Let 
me pass it for the moment. Let me give it some 
further consideration. 

The Court: I pointed out what I thought about 
it. I am not pretending to know anything about 
this case yet, because all I have is the attorneys’ 
arguments about it. If you feel that that is a fae- 
tnal matter that you should put in, go ahead and 
put it in. 

Mr. Phelps: I would say to vour Honor—and 
this may be a practical way of handling it—may I 
have permission to pass it for the moment, and 
then later if, after reviewing it further—perhaps 
overnight or during the development of the trial— 
I feel I should proceed with it, I can always press 
it at a later time, but I am going to follow your 
Honor’s suggestion at the moment. 

Q. (By Mr. Phelps): Ma. Ward, regardless 
of whether it was necessary from time to time to 
give default notices, and grace periods were used, 
the fact is, is it not, that up until that time, Mr. 
Wilson had always met his payments when he had 
been given these notices? 

A. Yes, he had met the payments—up until 
what time have vou [89] specified 2 

Q. Up until the time in 1953 that we are talking 
about. 
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A. You can’t include December in that. 

Q. December, 1953, is the separate item, and 
even that was tendered to you and refused by you, 
the excess 

A. That was after the grace period was past. 

Q. There is a technical matter on that. I won’t 
go into that. 

But other than that, with that exception, it had 
been true that he had always paid, even though 
it was necessary for him to use his grace period? 

A. Substantially, yes. I think there may be an 
exception in respect to one of the taxes. 

Q. Incidentally, with respect to taxes, you were 
well aware, were you not, sir, of the rights of re- 
demption under the California Law for taxes, fail- 
ure to pay taxes? A. Yes. 

Q. Asa matter of fact, for years prior to your 
sale to Mr. Wilson, you yourself had been in default 
on all these lands for failure to pay taxes, isn’t 
that true? 

Mr. Rank: To which we will object as being 
immaterial. 

Mr. Phelps: It goes to show 

Mr. Rank: He had no contract obligation to 
pay taxes, Mz. Phelps. 

Mr. Phelps: I am just showing the materiality 
of any [90] claimed breach 

The Court: The witness has already answered 
that he was aware of the rights of redemption, and 
so you have the answer to that. 

Q. (By Mr. Phelps): Ma. Ward, did you Gver 
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at any time have an understanding or an agree- 
ment with Sage Land and Lumber Company under 
which each to the other you would grant reciprocal 
or mutual rights of way across your adjoining 
properties in this whole general area? 

Mr. Rank: To which we will object as calling 
for the conclusion of the witness as far as the 
word ‘‘understanding”’ is concerned. I suggest that 
you let the witness tell the circumstances of what 
happened. 

Mr. Phelps: He can answer the question in that 
way, I suppose. I will withdraw it and start once 
again. 

The Court: J think under the circumstances the 
men engaged in this business know whether or not 
they have an understanding. I will allow it. 

Mr. Phelps: The question is understanding on 
agreement. I will reframe the question and limit it. 

Q. (By My. Phelps): First, did you have an 
agreement ? A. No. 

Q. Did you have an understanding? 

A. No. In my mind that is the same thing as 
an agreement. 

Q. Did you ever have any discussions with Mr. 
Holter [91] representing the Sage Land and Lum- 
her Company, looking toward such an arrangement ? 

A. Yes, we did have discussions to the possible 
desirability of arranging an exchange of rights. 

Q. And you had some discussions of that nature 
prior to February of 1944? 
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My. Rank: You are talking about Mr. Ward 
personally ? 

Mr. Phelps: Yes. 

The Witness: Just let me get myself oriented 
here. Yes, J think it was prior to that. 

Mr. Phelps: At that same time in 1944, sir, you 
were also President and acting for and on behalf 
of the Ward Redwood Company as well as Blue 
Creek Redwood Company ? A. Yes. 

@. And Ward Redwood Company owned the 
lands immediately north of there and in the same 
adjacent area? A. Wes: 

@. JI show you a letter dated February 29th, 
1944. It is a photostatic copy. The letter is ad- 
dressed to you, signed by Mr. E. L. Holter, and I 
ask you if you recognize that letter and if you 
received that from Mr. Holter? 

A. Yes. Well, this is not one that was mailed 
to me. 

Q. It is a photostatic copy? 

A. On this particular copy here—I did sign 
such a letter, but this particular copy, that is not 
my signature on this [92] copy. 

Q. I understand that. Did you receive the origi- 
nal of which this is a copy? 

A. May I recite the circumstances? 

Mr. Rank: You can say yes or no to that, Mr. 
Ward. 

Q. (By Mr. Phelps): Did you receive the origi- 
nal of which this is a copy, first? A. Yes. 
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Q. Upon receipt of it, on the original, did you 
sign your name in the place marked ‘approved, ”’ 
on the original, now? 

A. Yes, we each had a copy. 

Q. I understand that is not your signature there, 
but you did enter your signature on the original 
of the same letter? PS WIGS. 

Mr. Phelps: We will offer this in evidence as 
Plaintiff’s Exhibit next in order. 

Mr. Rank: To which we will object, if the Court 
please, insofar as these defendants are concerned, 
on the ground, in the first place, it does not even 
purport to be an agreement, and secondly, it is 
between Ward Redwood and Ward and Holter. In 
other words, that is an entirely different corpo- 
ration than the corporation involved here—differ- 
ent lands, different stock ownership, different 
everything. 

Mr. Phelps: Are you going to take that posi- 
tion? 

My. Rank: JT have just expressed my position 
as far as [93] that is concerned; as far as that 
document is concerned, yes, Mr. Phelps. 

The Court: Tt is your contention that the agree- 
ment proposed to be executed mentioned in this let- 
ter of November 29th, 1944, was not executed? 

Mr. Rank: That was signed, as Mr. Ward just 
testified, ‘Approved, Harold L. Ward.”’ 

The Court: fs it your contention that the right 
of way agreements referred to in this letter of 
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February 29th and proposed therein to be executed 
were not executed? 

Mr. Phelps: Never executed. 

The Court: Is that the point? 

Mr. Phelps: Yes, never executed. 

The Court: Is that true? 

A. Yes, that is true. 

Mr. Rank: Of course, my objection goes to that 
and also the fact that that is addressed to Ward 
Redwood, but that refers to proposed possible agree- 
ments and they were never in fact executed. 

The Court: It says, ‘‘Is agreed that Sage and 
Ward should execute the reciprocal right-of-way 
agreements,’ but those mutual and reciprocal right- 
of-way agreements hetween the Sage and Ward 
Companies were not executed? 

The Witness: No, there were never any agree- 
ments. 

The Court: Did you actually as between the 
two companies jointly make use of roads across 
your property ? 

A. No. 

Q. You never did? A. No. 

The Court: I think probably the objection is 
good, but [94] you may have that marked for 
identification. 

Mr. Phelps: May I pursue the subject further 
with the witness? 


(The document referred to was thereupon 
marked Plaintiff’s Exhibit No. 3 for identifi- 
cation. ) 
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Q. (By Mr. Phelps): Mr. Ward, so far as this 
proposal from Mr. Holter was concerned, it was 
approved by you as you indicated to us? 

A. Yes. 

Q. And as Judge Goodman has pointed out, 
on behalf of the Sage and Ward companies, the 
Ward companies, including both Blue Creek and 
the Ward Redwood Company, is that not true? 

A. In our mind that was not an instrument on 
behalf of any company but merely an expression 
of our personal opinions of what steps it would 
be desirable to take in possibly negotiating. 

The Court: Mr. Ward, that is not right, is it? 
In discussing this matter in writing, approving 
this document with a representative of the other 
eompanies, you were not speaking for yourself 
personally, you were speaking for your interests, 
were you not? 

A. No, I was merely speaking for myself per- 
sonally. 

Q. That does not make any sense to me. That 
is not the way business operates—not that this is 
of any importance to the case, but obviously you 
were talking about this property there and you 
were discussing the advisibility of having some 
mutual [95] right-of-way agreements to assist in 
the operation of your respective properties. That 
is what you were talking about. What I was inter- 
ested in inquiring of you was whether or not in 
fact any such documents were executed, and you 
said they were not? A. That as trie 
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The Court: What is it you want to develop 
further, Mr. Phelps? 

Mr. Phelps: Simply this, your Honor, that this 
covers by description all the lands below a certain 
line which includes these lands involved. It is 
specific enough. It shows the type of right-of-way 
to be granted. This writing in and of itself con- 
stitutes a sufficient written agreement as a memo- 
randum of agreement to satisfy the statute of 
frauds with nothing more. That is the first thing 
that I propose, and the first basis of the offer of 
this document. . 

T want to go further and show, if your Honor 
please, and I will connect it up with other testi- 
mony from Mr. Holter—that it was his under- 
standing that this was their understanding that 
they had reached. 

The Court: If they had acted under it—that 
is why I asked the question as to whether they 
acted under it. If they did not act under the agree- 
ment, then I think the document would be inad- 
missible because it only provides for the execution 
of another document. [96] 

Mr. Phelps: I will say this to your Honor. f[ 
want to be very candid with your Honor. We have 
no evidence as of the present moment that there 
was any written agreement after that except as 
the parties have always considered and treated 
that they were entitled to reciprocal rights of wav. 
Mr. Holter so understood, still understands, and 
Mr. Ward has otherwise recognized. JT will come 
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to that in a moment. Maybe I had better withhold 
my offer for a second. 

The Court: Mark it for identification. 

Mia. Phelps: If you had no such arrangement 
or understanding, Mr. Ward, perhaps you will be 
good enough to explain to the Court the use of the 
language in the Talbott option. Do you recall the 
Talbott option, first? A. Yes, 

Q. Under the Talbott option Blue Creek Red- 
wood Company, of which vou were then president, 
Was proposing to give an option to one Talbott to 
buy certain land in that area? A. Right, yes. 

Q. In that agreement that you had prepared on 
your behalf there was this language on page 2 of 
that agreement: 

“Subject also to the following: A certain agree- 
ment with Sage Land & Improvement Company, 
a corporation, covering easements for right of way 
for logging purposes.’’ 

What do you have reference to when that was 
inserted in that proposal? [97] 

A. At the time that Talbott option was drawn 
was in the period when Mr. Holter and I were 
having conversations about possibly going into a 
reciprocal right-of-way agreement like that, and 
this was put in there as anticipatory so we would 
be protected in working anything like that out 
with Mi. Holter in the future, and Mr. Talbott 
could have no objection to it. 

Q. When was that done? 1944? I see it is blank. 

A. I[ think it was executed in June of 1944. 
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Q. So that on behalf of Blue Creek Redwood 
Company you executed such an option to Talbott? 

hee Yes. 

Q. Containing that reference to that agreement 
with the Sage Land & Lumber Company? 

A. Yes. 

Mr. Phelps: May this be stapled together and 
marked as exhibit next in order? 

Mr. Rank: That is all right. 

The Court: That part of the agreement you 
read. It is limited 

Mr. Phelps: For the sole purpose and the use 
of the language that I quoted with respect to the 
reciprocal right of way. 

Mr. Rank: Mr. Phelps, in order to keep this 
record down, do you suppose we could just mtro- 
duce the page that that language appears on? [98] 

The Court: I think perhaps you do not even 
need the document itself, Ma. Phelps, because you 
have covered the matter by your questions and 
answer and it just encumbers the record with an- 
other document. 

Mr. Phelps: Perhaps that is tine, except this, 
your Honor 

The Court: Mark it for identification and then 
if it becomes necessary to make up a record at a 
later time, you can do it by reference then. 

Mr. Rank: You are marking the whole Talbott 
option for identification ? 

The Cowt: Mark the whole Talbott option 
Plaintiff’s Exhibit + for identification. 
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(The document referred to was thereupon 
marked Plaintiff’s Exhibit No. 4 for iden- 
tification. ) 


Mr. Phelps: Your Honor, the only reason I did 
that was in view of counsel’s statement that Blue 
Creek Redwood Company had no part in such an 
arrangement, and here is something signed by 
Blue Creek Redwood Company and executed by 
Harold L. Ward, and also his testimony 

The Court: All right, you may argue about it 
a bit later in the case. Some people do not eredit 
judges with remembering anything, but I ean re- 
member this. 

Mr. Phelps: I can say so, too, not only from 
pleasant experiences but also from bitter experi- 
ences, your Honor. [99] 

Q. In the same fashion do you recall an option 
agreement entered into with M. & M. Woodwork- 
ing Company in which there was a similar refer- 
ence? I won’t bother to come to the record, but 
do you remember that occasion also? 

A. Could you tell me the date of that? 

Q. The 24th of March 1944? A. Yes. 

Q. Were you familiar with the language of, 
and had you been furnished with a copy, first of | 
all, of the contract between A. K. Wilson and 
Sage Land & Lumber Company on the land marked 
im vellow? A. I am sorry. 

Q. Were you familiar with the general terms 
of that contract? 
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A. A. K. Wilson Company: 
Q. And Sage Land & Lumber Company. 

Mr. Rank: At what date do you mean, Mr. 
Phelps? 

Q. (By Mr. Phelps): At any time prior to 
this lawsuit were you familiar with it? 

A. Yes, they negotiated that in May of 1945, 
and somewhere near that somebody told me some- 
thing about it. I think it was either Mr. Wilson 
or Mr. Holter. 

@. My question now, sir, is did you know that 
in that agreement covering these precise lands adja- 
cent to yours that Mr. Holter reserved for himself 
and for your benefit rights-of-way across the Ward 
lands and the Sage lands under that [100] reciprocal 
right-of-way agreement? 

Mr. Rank: To which we object on the ground the 
document. speaks for itself. I believe it is in evi- 
dence and I think you should read that. 

The Court: Yes, I think that is right. If you 
want to ask him if he has knowledge of a certain 
thing, you will have to show it to him, 

Mr. Phelps: JI will find it but I won’t take the 
time to search for it at this moment. 

Q. Mr. Ward, at any time in your negotiations 
with Mr. Wilson for the sale of these Ward lands 
under this contract of May of 1946 did you ever 
represent to him that you had a mutual and re- 
ciprocal right-of-way agreement with the Sage Land 
& Lumber Company for each for the protection of 
the other? A. No. 
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Q. You never did. Did you ever discuss the 
problem at all? A. No. 

Q. Did you at any time during the month of 
May, 1946, discuss with Mr. Wilson any rights-of- 
way problems? 

A. Yes, we talked about the rights-of-way prob- 
lems and they were all embodied in our contract be- 
tween us and Mr. Wilson. 

Q. So that the only rights-of-way there were 
discussed in your negotiations for the sale of that 
land were such rights-of-way as found themselves 
into the written body of the contract of May, 
1946? [101] A. Yes. 

Q. You never discussed the problem of rights- 
of-way across any of your lands either east or west 
of the river for the removal of any Sage lands, is 
that right? 

A. Well, Mr. Wilson did speak of the right-of- 
way problem over on the east side of the river 
where he owned those lands up north of Blue 
Creek, but I told him as far as we were concerned 
that was something that would take a good deal of 
study, and we would have to leave that to another 
time to work the thing out together. We went into 
it at the time of that contract and put it in there. 

Q. Did you tell him you would not grant such 
rights-of-way ? 

A. No, 1 didn’t tell him we would grant such 
rights-of-way, but neither did I give him any 
assurance that we would. It was something to be 
left for the future. 
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The Court: Did the timber operations commence 
on the Sage property about the same time that they 
commenced on the Ward properties ? 

A. You see, Mr. Wilson’s timber operations 
commenced, not in connection with the contract 
that we are talking about here, but at an earlier 
time. 

Q. That is what I am asking you. Was Wilson 
already operating such properties when he made 
the contract with you? Ave VCS 

The Court: Is that right? [102] 

Mr. Rank: I do not think he was operating such 
properties. He was operating other Ward prop- 
erties. Whether he was actually working Sage I 
do not know, but he started operating Ward prop- 
erties up in this general area. 

The Court: What I am getting at is this: What 
roads were used to remove the timbers from such 
properties? How did they get to the Sage prop- 
erties? Did they go through the Ward properties 
to get to it? 

The Witness: Maybe actually he had not started 
to operate at all at the time of this. 

The Court: That is not what I am asking. 

A. At any time the two were operating, when 
the Sage and Ward were operating, in the Sage 
operations did they go over Ward roads? 

A. Yes. 

Mr. Rank: Sage never operated. Is that what 
you asked? 

The Court: Didn’t they cut timber on Sage? 


236 Harold L. Ward et al., vs. 


(Testimony of Harold L. Ward.) 

Mr. Rank: Wilson did, Union Bond & Trust 
Company did. 

The Court: That is what I am talking about. 

Q. Wilson cut timber on the Sage property, 


didn’t he? A. Yes, he did. 
Q. Did he take any of that timber out on roads 
over the Ward properties? A. Yes. 


Q. Then you knew about that? [103] 

A. That was under a different agreement. 

Q. I do not know what agreement it was under. 
At any rate, timber taken from the Sage property 
was taken out over roads on the Ward property, 
was it, or wasn’t it? 

A. Yes, Mr. Wilson had contracts for both prop- 
erties, so he took it out. 

Q. Of course, his right to take the timber off 
the Ward property I can understand, but you were 
not a party to the Sage contract. 

A. No, that is right. 

Q. So when he removed timber from the Sage 
property he did take it out over the Ward roads, 
didn’t he? 

A. Yes, he bought both properties. 

Q. Did you sell him the right to take timber 
from the Sage property out over the Ward prop- 
erty? 

A. Where he crossed the Ward property was on 
the road the Government put. in. [104] 

The Court: It was on the Ward property? 

A. Yes, sit, a short distance it was. 
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Q. (By Mr. Phelps): Where? Now let’s he 
specific. 

A. Right here, for a few hundred feet. 

Q. What about the Government road in here? 

A. We are talking about the early time. 

The Court: No, no, all I am trying to bring out 
is a very simple fact, and that is here was Mr. 
Wilson—and If am sorry to interrupt this. 

Mr. Rank: ‘That is all right. 

Mr. Phelps: Let’s find that out. 

The Court: TI would like this for my own infor- 
mation. Here was Mr. Wilson who had the contract 
with you to ent timber and who had a contract 
with Sage to cut timber. Of course in removing 
the timber that he cut under the contract with you 
he used the roads, whatever road there was on the 
Ward property? 

The Witness: Yes. 

The Court: Now in removing the timber from 
the Sage property did he use any of the roads that 
went over the Ward property? That is what I am 
trying to find out—at any time? 

A. Yes. You are speaking of the property in- 
volved in this suit? 

Q. Iam talking about this property right here. 

A. Yes, he did. 

Q. Now you knew that he was doing that, ob- 
viously? [105] 

A. Yes, it is all provided for in the contract 
with Wilson. 

Q. That is something that I don’t understand. 
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You then did allow a right-of-way for the benefit 
of the operator of the Sage properties? 

A. By contraet between ourselves and Mi. Wil- 
son, and not by virtue of any contract between 
ourselves and Sage. 

The Court: Well, that is all right. That clears 
it up. IT understand it. 

Mr. Phelps: Yes. 

The Court: We haven’t taken a recess. Perhaps 
we had better take a short recess. 


(Shoxt recess.) 


Q. (By Mr. Phelps): So we are perfectly clear, 
Mr. Ward, you have also owned some lands on the 
Blue Creek side of the Klamath River over in this 
area generally that I am indicating with the 
pointer? 

A. Yes, that is where the Ward Redwood lands 
are right there where you have the pointer. 

Q. Iam talking about May, 1946. 

A. In May, °46, that was the Ward Redwood 
Company. 

Q. And Mr. Wilson bought some lands in there 
that were on the other side from Sage Land & Lum- 
her Company, did he not? 

A. They were farther wp north, yes. 

Q. Up in here? A. Yes. [106] 

Q. And the natural outlet for the timber off 
those lands of the Sage Land & Lumber Company 
would he down through your lands, on Blue Creek, 
across the Klamath and up the Ah Pah Creek? 
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A. That would be a natural way to do it. I have 
heard there is another way which somebody says 
is better. 

Q. But it is your testimony that in all your 
negotiations with Mr. Wilson you never reached 
any agreement that you would permit him any such 
mutual or reciprocal rights-of-way or any right-of- 
way across your land for the benefit of the Sage 
Lands east of there? A. Yes, that’s right. 

Q. That is your testimony ? ae Y es: 

Q. I show you, sir, a letter dated May 1, 1946, 
and ask if you can identify that as a letter that 
you wrote in your own handwriting on that date? 

A. Yes, that is a letter I wrote. 

Q. All right. You were at the Fairmont Hotel. 
That was the date that the contract that is in- 
volved in this lawsuit was signed? 

A. What did you say there? 

Q. That letter was written on the very day you 
signed this contract with My. Wilson? 

A. Yes, that’s right. 

Q. And it refers to that—you have just seen it— 
doesn’t it? [107] A ess 

Q. It refers to a right-of-way agreement or 
right-of-way on the second page thereof. I will 
show you the whole letter in a second. That is vour 
signature on the last or third page? A.) Ys. 

Mr. Phelps: All right, we will offer this in evi- 
dence as plaintiff’s exhibit next in order. 

The Clerk: Plaintiff’s Exhibit 5 intreduced and 
filed into evidence. 
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(Thereupon letter referred to above was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hihit No. 5.) 


Q. (By Mr. Phelps): All right, sir, you ¢an 
follow me: follow it along at the same time. On 
that day you wrote as follows: “‘Dear Ar ei 

Who is Art? A. That is Mr. Wilson 

Q@. A. K. Wilson? A.» Yes. 

Q. ‘Dear Art. Carlton and Lawrence—’’ Carl- 
ton is Mr. Carlton. Rank, here? A. Yes. 

Q. And Lawrence is Lawrence Fletcher? 

A. Fletcher, yes. 

Q. Both your attorneys. ‘‘Carlton and Lawrence 
are sending you the various agreements herewith 
as per their [108] letter accompanying. I have 
signed everything.”’ 

The agreement is this agreement the subject of 
this lawsuit; is that right? 


A. Yes. Well, there were also two other agree- 
ments signed the same day that are not the subject 
of this lawsuit. 

Q. ‘“‘Lawrence and I took up with Mr. Morse 
of the Forest Service the question of a right-of- 
way for you down the Garvey Creek across the 
twenty x A. “Southeast quarter.’’ 

Q. ‘Southeast quarter of Section 24, Township 
13 North, Range 1 East, which the Government 
owns. Mz. Morse assures us that they will gladly 
arrange to give you such a right-of-way whenever 
vou want to use it, 
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‘‘Also as to a right-of-way down Blue Creek.”’ 

That is this right-of-way we have just been re- 
ferring to? A. Yes. 

@. For the other Sage lands in here? 

i as. 

Q. ‘‘Also as to a right-of-way down Blue Creek. 
We would like to get the 120 acres I mentioned 
near the crest of the Ridge and go on the ground 
with you to decide on the best location for a right- 
of-way, some time when you aren’t so busy and feel 
like going fishing. Meanwhile we want to concen- 
trate the ownership in the hands of the com- 
pany: ** [109] A. Of one company. 

Qe * of one company. Then it will be easy 
to make whatever arrangements are necessary. And 
we can have a little fun going up the river together. 

‘Meanwhile the best of luck. Sincerely, Harold 
IL, AW. avde’’ A. @iiess 

Q. Now that right-of-way that you refer to down 
Blue Creek then is the arrangement under which 
he was to be permitted to remove the timber from 
the Sage lands east of the Klamath across your 
lands and up Ah Pah and then across the green 
part here on this map. 

Mr. Rank: Just a moment. May J have that 
question read back? 


(Question read by the reporter.) 


Mr. Rank: To which we will object as assuming 
something not in evidence, namely, that there was 
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an arrangement. The letter looks as though there 
had been a discussion or a request. 

The Court: Well, what you mean is that the 
right-of-way that is referred to here in the letter 
is the right-of-way that you have referred to on 
the map; is that what you mean? 

Mr. Phelps: Yes, your Honor. 

The Court: You want to identify this? 

Mr. Phelps: Yes, certainly. 

Mr. Rank: That is all right. [110] 

Mr. Phelps: Is that right? 

A. Well, there was no right-of-way and there 
was no arrangement. We were discussing a matter 
of the right-of-way up there. 

Mr. Rank: The question was, Mr. Phelps, 
whether or not what Mr. Phelps just asked you was 
a matter that you were discussing in the letter. I 
believe that was the question. 

Mr. Phelps: We will let the Court determine 
what it means. 

A. Well, what we were discussing was the ques- 
tion of a right-of-way down Blue Creek and that is 
what the letter refers to. 

The Court: You obviously intended to give him 
some sort of right-of-way and you were leaving 
open the question of the actual location of it? 

The Witness: No matter of negotiating it then, 
no, sir. It meant a great deal to us as to just where 
that right-of-way would be located and some other 
lands that we wanted in connection with it. 

Q. [say your letter indicates that you had an 
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intention of giving a right-of-way but the location 
of it was something that was to be left to future 
discussions between you when you combined pleas- 
ure with business by going fishing? 

A. Yes, I expected that we would have to work 
it out in the future some time, but it wasn’t any- 
thing we wanted to negotiate then. [111] 

Q. (By Mr. Phelps): But what you didn’t want 
to negotiate then or determine then finally was the 
location as His Honor has just indicated ? 

A. Some other questions, too, in regard to this 
120 acres I mentioned, and so forth. [111-A] 

Q. Now, Mr. Ward, let’s take the elements here. 
Take the logged over land first in the Blue con- 
tract, first in the hatched green lines. Is there any 
standing timber remaining on that? 

Mr. Rank: If he knows. 

Mr. Phelps: If you know. 

The Witness: From the reports I have received, 
I believe it is all logged over. 

Q. (By Mr. Phelps): You mean the reports 
you have received from these people, including Mr. 
Harvey and Fleckner and French? 

A. Yes. Of course I understand there are trees 
left behind there, but it is all logged over and 
everything taken out that Mr. Wilson feels worth 
taking off. 

Q. I don’t want to play with words with you, 
but I want an answer to this question: Do you know 
whether there is any merchantable timber there 
standing or down in the logged over area? 
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A. Well, I think there you have got a question 
of what do you mean by ‘‘merchantable.’’ I think 
there is timber left behind there that we would 
consider comes in our definition of merchantable; 
whether it is practical now to go back and get it 
after he has moved out of his logging operations 
in that area, I don’t know. 

Q. Now, Mr. Ward, do you have any estimate, 
as owner of this [112] land, as to the value as of 
May 12, 1954, of all the land that vou seek to re- 
cover? mo No, I dome 

Q. You have no idea? A. No. 

Q. Let’s break it down, sir. Virgin timber. Do 
vou know and is it a fact that there is approxi- 
mately on the Percy French Cruise 40,000,000 feet 
of redwood and fir m the virgin area in Town- 
ship 11? 

A. The French cruise shows just about that 
figure. 

Q. Now, as of the present time, or as of May 
12, 1954, do yon have an opinion as to the reason- 
able market value on a stumpage basis of that +0,- 
000,000 feet? me Noo ieaon 

Mr. Rank: Just a moment, Mr. Ward. If the 
Court please, we are going to object to the introduc- 
tion of any testimony or any evidence as to the 
value of the property covered by the contract at the 
present time or as of the date of the determination. 
And if vour Honor is inclined to overrule the ob- 
jection, T would like to be heard on it briefly under 
the law. 
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The Court: Well, can’t we take their testimony, 
Mr. Rank, and reserve your point by a motion to 
strike? I don’t know whether it is or it is not im- 
portant or will be an important consideration in 
the determination of the case, [113] and it might 
be better to let it in rather than to spend the time 
arguing about it now. 

Mr. Rank: We could take the testimony, but it 
is hable to be rather involved testimony, and I 
believe under the law as it applies to this particular 
case, the value of the property at the time of the 
termination of this contract is immaterial in the 
face of my proposed stipulation that the value of 
the remaining land is as much as the balance re- 
maining due on the contract; that with that stipu- 
lation, the value is immaterial. 

In other words, the only purpose of the inquiry 
into the valnation is to determine whether or not 
the vendor has been damaged by the breach, and 
on that the question is whether or not the prop- 
erty is at a lesser value than the balance due on 
the contract. With the vendor’s stipulation—with 
our stipulation that the value of the property is as 
much as the balance due on the contract, then I 
believe, under the recent cases, that the question 
of valuation becomes immaterial. 

The Court: Are you referring to those cases that 
you mentioned this morning? 

Mr. Rank: Yes, three cases. And the language 
of the last two cases, the Friedman case and the 
Baffa case, the theory is that the only purpose of 
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inquiry into valuation is to determine whether or 
not the vendor has been damaged. In other words, 
if the value of the property remaining is less [114] 
than the balance due wnder the contract—hecause 
your measure of damages, or, not measure of dam- 
ages, but the measure of the amount that the vendor 
might be called upon to pay starts with the ques- 
tion: Has or has not the vendor been damaged? 
And if the property is worth as much as the balance 
due on the contract, then he has not been damaged 
by the breach, and therefore the question of valu- 
ation 1s immaterial. 

The Court: Well, I suppose that it will be urged 
contra that that enters into the equitable consider- 
ations that go to the determination and that may be 
material in determining whether or not the breach 
on the part of the vendee is excusable. Does it have 
anything to do with that? 

Mr. Rank: No, it hasn’t anything to do with 
that, except for this: That if the breach is excusable, 
then the Court could reinstate the vendee in the 
property or give him restitution by returning part 
of his partial payment. If the breach is wilful and 
the default is wilful, then the Conrt is precluded 
from reiustating the vendee in the property and 
the question then is whether or not the vendor is 
required to make any restitution, to the vendee, of 
any of the money paid to the vendor. 

The Court: Well, what I meant was this: Let 


us assume that the balance due is $160,000—is that 
right? 
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Mr. Rank: Approximately. 

The Court: And that it appears that there is 
property [115] that is worth, we will say just for 
argument, a million, say. 

Mr. Rank: Yes; take any figure. 

The Court: It would be then somewhat unlikely 
that there would be—I mean the state of mind of 
the vendee or his acts that would be considered 
in determining whether or not the breach was wilful 
or intentional or a mistake might be effective some- 
way in evaluating that. 

Mr. Rank: I, frankly, had never given thought 
te that phase of it. 

The Comt: You might take into account the 
value of the property. In other words, it is one 
of the background circumstances against which may 
be set in turn the circumstances of the breach to 
see whether it is likely that the truth les one way 
or another with respect to the nature of that breach. 

Mr. Rank: Of course we have always wondered 
why they permitted the default to happen. 

The Court: It seems like 

Mr. Rank: And if your Honor believes that that 
is a basis for inquiry into the valuation and is in- 
clined to overrule our objection, then T am going 
to ask permission and leave of Court to withdraw 
my stipulation. Of course it was made in the pre- 
trial conference, but I would hke then to withdraw 
my stipulation that the property is worth as much 
as the balance due on the contract, and leave the 
plaintiff entirely upon his proof. [116] 
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The Court: That has to be determined as a mat- 
ter of fact then. 

Mr. Rank: Yes, if the objection is to be over- 
ruled, then let the matter 

The Court: I think the effect of overruling the 
objection would be to relieve you of the stipulation, 
because you should have the opportunity then of 
presenting what evidence you want or cross-exam- 


ining on it. 

Mr. Rank: Or let them be entirely on their proof 
as to value. I felt by offering that stipulation we 
would eliminate considerable testimony as to valu- 
ation. 

Mr. Phelps: I don’t see how you could have’ 
thought that if you read what I said in the tran- 
script. I said: 

‘Well, this value will be at issue and we will 
call witnesses.”’ 

And that was exactly my plan. 

Mr. Rank: Don’t misunderstand me; I thought 
that my objection would be good with that stipula- 
tion. 

My. Phelps: Oh, pardon me. 

The Court: If you have something further to 
present along that line, if that is an important con- 
sideration in the ease, I will reserve ruling on it 
until you have further opportunity to present. it. 
What T have said is merely by way of expression of 
the Court on the basis of what is now before 
us. [117] 

Mr. Rank: May I suggest this, your Honor, 
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then: That the Court reserve ruling on that objec- 
tion as far as this witness is concerned. 

The Court: Let’s let him answer. 

Mr. Rank: And permit him to answer. 

The Court: I will reserve ruling on it, and then 
afterward you can decide where you want to go. 

Mr. Rank: Yes. 

The Court: And urge the objection further. 

Mr. Rank: Yes. 

The Court: I think that will probably save some 
time. 

Mr. Phelps: That is satisfactory to me, but I 
want to make one comment so that the Court won’t 
think that I am conceding for one moment coun- 
sel’s statement of what he says these cases indicate. 
I don’t read them that way at all. 

The Court: You can argue that. 

Mr. Phelps: Yes, I know, and I am prepared 

The Court: I take it you are both agreed—lI 
gathered from the statements on both sides—that 
this is the sort of a case that calls for the molding 
of an equity decree that would have to meet the 
circumstances, and what standards are going to be 
invoked in the molding of the decree is open for 
further argument in accordance with the evidence. 

Mr. Rank: I feel that way, yes. 

Mr. Phelps: Of course that is only one of the 
purposes [118] I have in mind. Your Honor seizes 
upon one of the things we had in mind; but it is 
ridiculous that this person would have 
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The Court: Are you going to argue again, Mr. 
Phelps? 

Mr. Phelps: No, I am not, your Honor. 

The Court: lLet’s get the evidence in. 

Mr. Phelps: J think the reporter has the answer 
for the question. 

The Court: Oh, I don’t know. You are going to 
have to go back a long way. 

Mr. Phelps: The answer was he didn’t know. 

The Court: You don’t know what the value of 
this 1440—five hundred and some odd acres? 

The Witness: Yes, 1440—we are talking about 
this tract in the corner. 

Mr. Rank: They are a fraction, five hundred 
twelve and one-half acres, 

The Court: You don’t know the value of that? 

The Witness: No, I don’t. 

Q. (By Mr. Phelps): You haven’t kept posted 
on the value of that? A. No, I haven’t. 

Q. You are familiar with the general stumpage 
prices in that area, however, are you not? 

A. No, I am not. 

Q. As a holder of other lands, haven’t you even 
negotiated [119] sales of other lands within a year 
of this time? 

A. I haven’t negotiated any sales for this ¢om- 
pany for some time. 

OF WireWard 

Mr. Rank: Just let him finish. 

Mr. Phelps: Yes, certainly. 


The Witness: There was one sale that I negoti- 
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ated for Ward Redwood Company back, oh, about— 
T think it was ’51. That wasn’t—That was, how- 
ever, not in this immediate area at all. 

Q. (By Mr. Phelps): But it was in that gen- 
eral area? 

A. It was down on the Klamath River, right 
down near the highway. 

Q. And the value, I take it, since that time, has 
gone up, in your opinion? 

A. Well, that is the general history of timber 
values over a long period of time, but of course it 
has its ups and downs, and at any particular time, 
you have to be intimately posted on those things. 

Q. Well, haven’t you had inquiries about land 
for sale in there and been offered, unsolicited, at 
least ten dollars a thousand for similar timber in 
the last year? 

A. No, not for anything similar at all. Inquiries 
have come in occasionally, just did we have any 
timber for sale, and we haven’t had any timber for 
sale. It is under contract except [120] for a few 
little pieces we have left. 

Q. Was there any inquiry? 

A. There was an inquiry for one small piece 
that the Ward Redwood Company owned down on 
the river. 

Q. Was the price offered to you or suggested 
initially at $10 a thousand? 

A. I think it was, yes. 

Q. And that was down on the Klamath River 
itself ? 
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A. That was down on the Klamath River itself. 

Q. Where it had to be floated out? 

A. Well, I think—I think there is a road up 
there now fairly close to the property. 

Q. All right. But that is the extent of your 
knowledge as to what the reasonable value in May 
of 1954 would be with respect to virgin timber? 

A. Yes. I don’t actually know whether there 
was anything substantial to this inquiry or not. 

Q. How about the logged-over land, this land 
that may or may not have some merchantable stand- 
ing or falling timber on it, the rest of the land under 
the contract ? 

A. Well, I have no idea what value that may 
have, or I don’t know too well what the condition 
of it is. I mean we have these reports on it, but still 
they are a long way from really telling you what 
the actual condition is, and even if I knew the con- 
dition, I have no idea what that would be in [121] 
dollars or cents. 

Q. No idea at all? 

A. No, I really haven’t. 

Q. Never been advised as close as, say, Febru- 
ary, 1954, what you could get on a stumpage basis 
for what is left on the logged-over land ? 

A. No, I haven’t had any information as to what 
we could get for that. 

Q. So that you have no way of assisting the 
Court in placing a value on a stumpage basis on 
what remains on the logged-over land ? 

A. No, I just wouldn’t know. 
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Q. Again, Mr. French who was employed by you, 
W. W. French, in addition to his reports, wrote 
certain letters to you from time to time, didn’t he? 

A. Yes, those were part of his reports. 

Q. He wrote to you with a carbon copy to L. S. 
Fletcher on February 6, 1954. Did you receive that 
letter ? 

A. It was addressed to me. I presume I did. 

Mr. Phelps: A copy to his attorney. 

The Witness: I presume I did. 

Q. (By Mr. Phelps): So that as of February 6, 
1954, you were advised that on a stumpage basis, 
the logged-over land could be sold for as much as 
you were getting for it at $5.00 a thousand? [122] 

Mr. Rank: Just a moment, Mr. Ward. May I 
have the letter? 

Mr. Phelps: Certainly. 

The Witness: I didn’t notice that statement in 
there as I read it. 

Mr. Rank: Read the whole letter. 

Mr. Phelps: I will. I intend to. I will ask you 
if you did not receive advice as follows on Feb- 
ruary 6th, 1954: 

“Tf I can get Mr. Wilson to commit himself with 
a statement that he has a significant amount of mer- 
chantable timber under the terms of the contract, I 
will then very readily bring him in contact with a 
party or parties that will pay him the same stiump- 
age price for the remaining unlogged timber on 
these holdings that My. Wilson is obligated to pay.”’ 
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You received that, didn’t you? 

A. Yes, I presume I did. 

Q. So that you knew in February that your rep- 
resentative placed a value of at least $5.00 a thou- 
sand on the merchantable timber that was left on 
the logged-over land? 

Mr. Rank: To which we will object as assum- 
ing something not in evidence. There are two fig- 
ures in evidence, if the Court please, as to the 
stumpage; one was three-eighty something, and the 
other payment at the rate of $5.00 a [123] thou- 
sand. I don’t know what Mr. French means by that. 

Mr. Phelps: Well, that is quickly handled. 

Q. (By Mr. Phelps): Mr. Ward, Mr. WoW: 
French didn’t have the slightest idea of the figure 
$3.88, did he? 

Mr. Rank: To which we will object that it is 
ealling for the conclusion of the witness. 

Q. (By Mr. Phelps): Let me ask you this: You 
received that letter. Did you take it to mean $5.00 
a thousand or $3.88? ' 

A. Well, I didn’t actually recall it. I wouldn’t 
think—I think it takes more than just that to es- 
tablish the value of a piece of property. My experi- 
ence is that vou—before you actually know the value 
you have got to have somebody who is talking about 
sales, who has property to buy or sell and to have 
them value it. 

Q. Mr. Ward, I am trying to find ont what that 
meant to you, when he said ‘‘stumpage basis.’’ Did 
it mean $5.00, the only figure that W. W. French 
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knew about, or did it mean this other figure of mil- 
lions of feet divided into the $750,000? [124] 

A. I just wouldn’t know what he had in mind, 
but maybe it was the $5. I wouldn’t know, he could 
testify as to that. 

The Court: Five dollars was the stumpage 
price ? 

Mr. Phelps: Yes. 

Mr. Rank: That is right. 

Q. (By Mr. Phelps): Five dollars was the 
stumpage price he was to pay? AC es: 

@. Have you any reports or information as to 
the number of merchantable board feet remaining 
on the logged-over land? 

A. Well, Mr. French made some estimate of 
that, too. 

Q. Have you that estimate? 

A. It would be in his reports. It would be in his 
reports. 

Q. But it would run intu several millions of 
feet, wouldn’t it? 

A. I couldn’t tell you. 

Q. All right. What about the value of the road 
itself? Do you recognize, Mr. Ward, that roads 
built on those lands have any value? 

A. Well, I think it would be doubtful from a log- 
ging standpoint because the main timber has been 
logged off, and Mr. Wilsun was doing a good deal 
of cat-logging, I believe—I don’t mean eat-logging, 
I mean donkey-logging, drawing it in with cables 
and so on, and I doubt if the same method of log- 
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ging could be used for what is left, and probably 
quite a [125] different system of roads would have 
to be established to get any salvage out of this. 

Q. It has been reported to you and it is your in- 
formation that Mr. Wilson has constructed excejlent 
roads on this land; isn’t that true? 

A. Yes. But what I am referring to is the loca- 
tion of the roads for taking off the remainder. I 
believe it is quite different to a logging problem 
going into a virgin stand. 

Q. But you are referring to the value of roads 
at the present time and restricting its value to reach 
the lands on the green section of the map, the Ward 
lands itself? 

A. Yes, that is what I mean. 

Q. Now don’t you recognize that the roads have 
value as a means of tapping timber beyond it? 

Mr. Rank: Just a moment, Mr. Ward. We have 
our same objection as to any evidence of valuation 
and also an objection to the valuation of this road 
unless it is shown that the plaintiff itself, Union 
Bond & Trust Company—if it is considered an im- 
provement of the property, that Union Bond & 
Trust put those roads in there. In the absence of a 
showing that the Union Bond & Trust made the ex- 
penditures, I think any evidence as to the value of 
roads is immaterial in this equitable procedure. 

Mi. Phelps: I am talking about the value of 
these particular lands as they are presently located 
and were so [126] located in May of 1954, Your 
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Honor, and Your Honor is reserving ruling, as I 
understand it, on value all the way around. 

Mr. Rank: This is an additional objection. 

The Court: What roads are you talking about? 

Mr. Phelps: J am talking about the roads pres- 
ently on the so-called Ward Lands. 

The Court: Counsel says you haven’t estab- 
lished yet who put in the roads. 

Mr. Phelps: Well, I can, of course, tie that up, 
but under my thinking it is completely 1mmate- 
rial. The question is what will these people get 
back? Will there be an unjust enrichment? What 
is the measure of their security? On the last ques- 
tion—— 

The Court: They may have put the roads in 
themselves, then they wouldn’t be enriched by it. 

Mr. Phelps: I see. 

The Court: Technically, he is correct. There has 
been no evidence as to who put the roads in there. 

Mr. Phelps: You will stipulate that Mr. Ward 
or Blue Creek didn’t put those roads? 

Mr. Rank: If you will stipulate that Union 
didn’t. 

Mr. Phelps: They did put in some. 

Mr. Rank: Not any of the roads you are refer- 
ring to. That is just the point. 

Mr. Phelps: Whether they did or not, I will 
quickly [127] establish this much 

Mr. Rank: I don’t want to quibble about this. 
Ward nor Blue Creek didn’t put these roads in 
there. There is no question about that. 

Mr. Phelps: All right. 
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Mr. Rank: Our point is that Union Bond & 
Trust didn’t put the roads in either. 

Mr. Phelps: That may or may not be, but the 
fact of the matter is it goes to the ultimate value 
of these lands that they are attempting to get back. 

The Court: All right; ask the question about the 
roads, inasmuch as the witness’ company didn’t put 
in the roads, and subject to the objection that has 
been made the witness may answer as to that. 

Q. (By Mr. Phelps): Do you recognize that 
roads have value as access to timber beyond it and 
for the purpose of removing timber on adjoining 
lands? 

A. IT just wouldn’t know. I don’t know enough 
about the engineering of logging, and I don’t know 
how much timber is left on the Sage land, or 
whether one road would have value and another 
wouldn't, or whether none would have value or 
whether they all would have value. 

Q. Do you recognize that there is an item of 
value there depending on what the circumstances 


are? A. Oh, surely. [128] 
Q. But you can’t tell us what it is, as I under- 
stand it? A. No, no. 


Q. Mr. Ward, very quickly: 

Mr. Rank: We will stipulate that those were 
sent as indicated and received. 

Mr. Phelps: We will offer in evidence, then, as 
one exhibit, a series of letters all dated February 
17th and subsequent to and ineluding April 15, 1954, 
from and to Blue Creek Redwood Company. We 
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offer them as one exhibit as the letters written after 
that date, February 17th. 

The Clerk: Plaintiff’s Exhibit 6 introduced and 
filed into evidence. 


(Thereupon, letters referred to above were 
received in evidence and marked Plaintiff’s Ex- 
hibit No. 6.) 


Mr. Phelps: May I have a moment. Your 
Honor? 

@. I think we ean do this very quickly, Mr. 
Ward. I want to refer you to a subject and then 
ask you a series of questions on it, much as we did 
in the deposition, to see how quickly we can cover 
it. With respect to the happenings after May 12th, 
1954, I call your attention to incidents that you 
know about where Mi. Rank, My. Fletcher and 
Harvey posted ‘‘No trespassing’’ signs and blocked 
the roads and so forth and so on. Now my ques- 
tions with respect to that 

First of all, so far as the posting of ‘‘No tres- 
passing’’ signs and the locking or blocking of roads, 
that was done with [129] your knowledge and au- 
thorization, was it not, sir? 

A. Yes, I would say so. 

Q. The matter of advice to the employees of the 
various loggers that they had no right to be on the 
lands and to leave, that was done with your author- 
ization, was it? 

Mr. Rank: Just a moment, Mr. Ward. To which 
we will object as assuming facts not in evidence. 
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That is a problem you get into with the first witness 
being a party. 

Mr. Phelps: Never mind; I will withdraw that 
for the moment, Your Honor. 

We have a stipulation, I assume, Mr. Rank, that 
Anne Ward, one of the defendants, is a minor, and 
you will later produce letters and have them 
marked 

Mr. Rank: They are in; they are marked. 

Mr. Phelps: That is right; they are in on the 
pre-trial conference.. 

Mr. Rank: Yes, Anne Ward is a minor 20 years 
old and her 21st birthday is in May of 1955. 

Mr. Phelps: We can also have stipulated in this 
record that Mrs. Virginia Palmer Ward, wife of 
Harold Ward, died since the commencement of this 
action, and of course, you will have have those pro- 
ceedings in probate here? 

Mr. Rank: Yes, so stipulated. 

Mr. Phelps: If Your Honor please, I am pretty 
certain that that concludes my examination of Mr. 
Ward, subject to [130] going over these notes which 
T did rather hurriedly, and one matter that I should 
like to reserve over the night. I may decide, Your 
Honor, to withdraw it. But it is 4 o’clock. I wonder 
if we could take the recess to go over until tomor- 
row morning, and if I do have anything it won’t 
be more than five or ten minutes. 

The Court: Is that agreeable ? 

Mr. Rank: Yes, that is agreeable to me. 
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The Court: I don’t suppose you were going to 
examine this witness, were you? 

Mr. Rank: One or two questions. 

The Court: If you want to go ahead with 
that 

Mr. Rank: I can do it or wait until morning, 
it makes no difference. 

The Court: Well, you might just as well wait. 

Mr. Phelps: I think so. 

The Court: I would like to run a little bit longer 
tomorrow, if you don’t mind, and Wednesday, to 
see whether if we go into Wednesday we cannot 
conclude. Do you think we will be able to conclude 
before Thanksgiving ? 

Mr. Rank: [ don’t think so. 

Mr. Phelps: I doubt it before Thanksgiving. We 
are shooting for the week. That is Friday. 

The Court: We will have a session on Friday. 

Mr. Rank: That is what I was going to ask 
about. [131] 

The Court: Yes. We may not commence until 
about quarter past ten, because I am ealling the 
Master Calendar, but it will be a very short one on 
Friday morning. So we may not start until a 
quarter past ten, but we will have a session on 


Friday. 

Mr. Phelps: There is this situation that Mr. 
Rank calls to my attention, and maybe it will be 
easier, I don’t know. If we did lap over until Friday. 
it might be better to go on Monday, but that is up 
to Your Honor. What we had in mind is that most 
of our witnesses are from Eureka and it is diffieult 
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to plan to have them down here and you don’t like 
to have a witness down on Wednesday and then 
have him stay over Thanksgiving. 

The Court: Why don’t you wait and see? 

Mr. Phelps: It is a Jittle bit difficult, Your 
Honor. 

The Court: J think you will have some difficulty 
in going on next Monday. I have some other prob- 
lems in connection with some other cases. 

Mr. Phelps: Let’s see how we get along. 

May we have an order—I am sure you will want it 
too—inay we have an order asking that all witnesses 
in attendance be ordered to return? 

The Court: Are there some witnesses under 
subpoena ? 

Mr. Rank: Yes, there are. 

Mr. Phelps: Yes. [132] 

The Court: Witnesses under subpoena will 
please return tomorrow morning at 10 o’clock. 


We will resume the trial tomorrow morning at 
10 o’elock. 


(Thereupon, an adjournment was taken to 
the hour of 10 o’clock a.m. on Tuesday, No- 
vember 23, 1954.) [182-A] 
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The Clerk: Union Bond and Trust Company 
versus Blue Creek Redwood Company, et al., fur- 
ther trial. 

Mr. Phelps: Ready. 

Mr. Rank: Ready, your Honor. 

Mr. Rank: With permission of Mr. Phelps, if 
the Court please, I would like to make a brief state- 
ment. In going over vesterday’s transcript, I noticed 
something and I wanted to make this statement, 
that it was not my intention to give the impression 
that when Mr. Harold Ward was discussing any ar- 
rangement, and so forth, with Mr. Holter, that when 
he was mentioning the Ward properties, he was 
speaking for the Ward Redwood and Blue Creek. In 
other words, the transcript may look like we were giv- 
ing the impression that he was not, but he was. When 
he was speaking of the Ward properties, he was 
talking abont al] of them. The only thing is my 
statement was at the time he was doing that, the 
matter had not reached corporate action; in other 
words, it had not reached the Board of Directors. 
It had not reached any corporate action as to the 
two corporations. 

Thank you. 

Mr. Phelps: I find, if your Honor please, that 
I have a few questions to ask Mr. Ward on abont 
three subjects. Mr. Ward, will you please resume 
the stand? You have been [134] sworn. 
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was recalled as a witness on behalf of the Plaintiff, 
under Rule 43(b) of the Federal Rules of Civil 
Procedure, and having been previously sworn, testi- 
fied as follows: 


Direct Examination 
(Continued) 
By Mr. Phelps: 


Q. My. Ward, from the reports that you were 
receiving currently from Mr. W. W. French, you 
at a later time made a compilation and a summary 
and worked up some figures, didn’t you? 

A. Yes. 

@. And those figures were derived from the in- 
formation that you had back at Orchard Lake all the 
time ? 

A. Yes, the reports that were sent on beginning 
in June. 

Q. IJ show you a copy of what purports to be a 
summary month by month and week by week of all 
logs removed from Ward lands and Sage lands, Ward 
and Sage lands, month by month and week by week. 

A. Yes. 

Q. And that has been marked for identification 
in your deposition as Plaintiff’s Exhibit 1 for iden- 
tification. Carbon copy of that which was used is 
in a little rough shape at the moment. I have a 
photostatie copy. A. Yes. [135] 

Q. It is the same material, only a little cleaner 
and neater? ie eS 
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Mr. Phelps: I will offer this as defendant’s 
Exhibit next in order. 

Mr. Rank: What is the date of that summary? 

Mr. Phelps: I was coming to that. It is April 
26th, 1954. 


(Whereupon, the documents referred to were 
received in evidence and marked Plaintiffs’ Ex- 
hibit No. 7.) 


Q. (By Mr. Phelps): This was prepared by 
you or by your secretary under your direction, is 
that right? 

A. Yes, it was prepared by my secretary. 

Q. You directed her to do that? A. Yes. 

Q. And it was prepared ou the date that it bears, 
4/26/54, April 26, 1954? 

A. Well, I think the work took her over the 
previous week anyway of getting that together and 
assembling it. 

Q. So for a period of about a week, she as- 
sembled that information and compiled it? 

A. That is the date she completed it. 

Q. And sent it to you or you received it at that 
time, which is it? [136] 

A. TI left home on April 26th to come west, and 
she mailed it to me on the 27th, I believe, here in 
San Francisco. 

Q. All the information that is contained on this 
exhibit, Plaintiff’s Exhibit 7, was information com- 
piled from what you had back at Orchard Lake in 
your own records all the time? ie Yes: 
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@. And had been receiving currently, June to 
October, in the following month? A. Yes. 

Q. For logs removed in the following month—I 
mean, you received in the following month for logs 
removed in the preceding month? 

A. That is right. 

Q. From that you had records which would show 
you, clearly and without any question, for those 
months that, on the Ward lands alone, without any 
question, there was removed in the month of June— 
you have nothing under the classification of Ward 
for June; July you show that you had information 
showing that 2,782,345 feet were removed in July? 

A. Yes. 

Q. No question about that. That was Ward? 

A. Yes. 

Q. All right. August vou had information that 
1,525,855 feet was removed—clearly Ward? 

A. Yes. [187] 

Q. In September, 1953, it was clear that you 
knew that there was 2,345,240 feet removed in Sep- 
tember 

Mr. Rank: Just a moment. We object to the 
form of the question as assuming something 

Mr. Phelps: Withdraw it. 

Q. (By Mr. Phelps): Your summary shows, 
from the records that vou then had, that under the 
Ward classification alone, there was 2,345,244 feet 
for September, 1953 ? 

A. Well, right on the face of it here there is a 
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discrepancy. In one place it says 1,245,000, in an- 
other place it says 1,818,000. 

Q. I will come to that, but week by week, the 
total, Mir. Ward, was 2,345,244 feet? 

AW es. 

Q. And then the summary by months showed 
1,818,102 ? A. Yes. 

Q. October, 1953, the weekly total, or the monthly 
‘total by week, showed 3,320,295 feet? 

A. Yes. Was that last month, October or No- 
vember ? 

Q. It was October, was it not? Yes, October, 
3,020,295. feet. A. Yes. [1388] 

Q. In addition to those figures I just mentioned 
there was another column which you had which 
showed under Ward and Sage additional amounts 
that could be Ward in some proportion? 

ie Yes: 

Mr. Phelps: Mr. Rank, the letters of default for 
the months of June to October are attached to Mr. 
Ward’s affidavit, I believe? 

Mr. Rank: They are attached also to the cross- 
complaint. 

Mr. Phelps: ‘To the cross-complaint? 

Mr. Rank: Yes. 

Mr. Phelps: May we have a stipulation that 
those letters of default may be deemed introduced 
in evidence at this time that are attached to the 
cross-complaint ? 

Mr. Rank: Yes. Do you want them? 

Mr. Phelps: I would like to have them physi- 
cally introduced. I do not have them compiled. I did 
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not want to waste the time of the Court getting 
them. We can furnish them later. 

Mr. Rank: Here is a set that you may use. 

Mr. Phelps: Counsel has just handed me five 
marked Exhibit A. We will offer those in evidence 
as plaintiffs’ exhibit next in order. 


(The letters referred to were thereupon re- 
ceived in evidence and marked Plaintiffs’ Ex- 
hibit No. 8.) 


Mr. Phelps: Those are the five letters, so-called 
current [139] letters of default covering the months 
of June to October, inclusive. 

Q. Mr. Ward, in each of these letters there is 
contained the language, ‘‘Nothing herein shall be 
construed as waiving any other defaults on said 
agreement, whether or not notice of such defaults 
has been given nor shall anything herein be con- 
strued as waiving our position concerning the as- 
signability of purchasers rights under said agree- 
ment.”’ 

That provision is included in every letter of that 
character that was sent by you to Mr. Wilson? 

A. I believe so. 

Q. That is since the occurrence? A. Yes. 

Q. It was also included in the last one you 
sent on April 21 of this year? 

A. I believe so. 

Q. Well, that is the fact and we can establish it ? 

eee Y Cs. 

Q. What did you mean by the language ‘‘not 
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waiving your position concerning the assignability 
of purchase rights under said contract’’? 

A. The situation had arisen some years before 
where Mr. Wilson had assigned a segment of the 
contract, a portion of these [140] lands to someone 
else and to operate on its own account, and we heard 
at the same time that he was planning to assign seg- 
ments, two other segments to other parties, and so 
that the whole thing would be divided up into oper- 
ating segments. 

Q. When was that? Was that the Big Tree? 

A. Yes, the Big Tree was the first one. 

Mr. Rank: 1948-1949. 

Q. (By Mr. Phelps): That is what you have 
reference to there? A. Yes. 

Q. So 

Mr. Rank: Let him finish his answer. 

Mr. Phelps: J am sorry. Go ahead. 

A. From an operating standpoint we had in- 
tended in making the contract that the thing would 
be operated as a whole, and we attached importance 
to that, that it should be either operated by Mr. Wil- 
son, or if he wanted to assign it, it should be oper- 
ated as a whole by someone else, because the over-all 
viewpoint of someone owning the whole property, 
we thought, would be quite different from the view- 
point of a number of small operators, and we felt 
that a lot of damage could be done to the property 
by a number of these small, individual operators. 

Q. So it was vour position the contract could 
not be partially assigned, is that right? 
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A. Yes. [141] 

Q. And that is still your position? 

A. From the operating standpoint, yes. 

Q. Is it your position it could be partially as- 
signed from one standpoint but not the other? 

A. What do you mean by that? 

Q. I will withdraw it. Never mind. I will pass 
on to the next thing. Mr. Ward, did you ever send 
any other letter notifying Wilson of any other de- 
fault for the months of June to October other than 
those contained in the exhibit last introduced, Ex- 
hibit 8? A. No. 

Mr. Rank: We stipulated to that in the pre- 
trial conference. 

Mr. Phelps: All right. 

Q. Did you ever demand payments for any ad- 
ditional amounts for the months of June to October 
after you discovered this discrepancy ? A. No. 

Q. Did you ever at any time send any demand 
for payment of a specific amount? 

Mr. Rank: You mean prior to the termination ? 

Q. (By Mr. Phelps): For the months of June 
to October, inclusive, prior to the notice of termina- 
tion. 

A. No, we never sent a demand for a specific 
amount. 

Q. The only demands then for payment of spe- 
cific amounts were [142] such demands as you sent 
where there was mathematical discrepancies in some 
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small amounts, and that was discovered, and then 
you reported that and asked for payment of those 
specific mathematical errors that appeared upon 
the face of the reports that had been sent to you, 
is that nght? 

A. I do not think we demanded them. I just 
informally called Mr. Wilson’s attention to them. 

Q. By letter and asked that they be paid? 

A. Yes. 

Q. This has not been established and should be. 
The land covered by Paragraph 7 of the agreement 
that is included in here, 17 and 18, was, of course, 
under option to the Forest Service at the time in 
1946? A. Yes. 

Q. That option was not exercised? 

A. No. 

Q. So that subsequent to that time it then came 
into this contract under the terms and provisions 
of the contract? A. Wes: 

Q. And the $25,000 initial payment for that par- 
cel was paid as of that time, is that right? 

A. Well, it was not paid when it was due. 

Q. Well, it was paid? A. It was paid. 

Q. And accepted by you? A. Yes, [143] 

Q. Mr. Rank was your attomey and still repre- 
sented you and the Blue Creek Redwood Company 
in December, 1946, was he not? A. Yes, 

Q. And indeed had represented vou for a long 
time prior to May, 1946, and continued to represent 
you up until the present time? ZX. Wes: 

Mr. Phelps: I have no other questions. 
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Cross-Examination 


Mr. Rank: I have just one or two matters that 
I would like to take up with My. Ward at this 
time. 

Q. (By Mr. Rank): Mr. Ward, yesterday, in 
your testimony, in stating the reasons for the re- 
quest that you made to Mr. Freneh for information 
concerning the landings and rough estimate of the 
timber, the logs removed from the landings, you 
recall you stated that it was in order to eheek 
possible waste ? A. Yes. 

Q. Now since you have reeeived all the informa- 
tion from Union Bond and Trust Company as to 
the total quantity of logs removed from the logged- 
over area, have you made a computation showing 
that total and comparing that total with the Freneh 


cruises ? A. Yes, I have. [144] 
Q. Would you get that please, Mr. Ward? Is 
it here? A. Yes, it is in my brief case. 


Q. Would you step down please and get it? 
(Witness produced a paper.) 


Q. Mr. Ward, I show you a large yellow sheet 
entitled “‘Blue Creek Ward-Wilson logging re- 
ports,’’ and ask you if that correetly shows the 
total quantity of logs removed from the properties 
in question as reported by the Union monthly re- 
ports and seale sheets for the entire period of log- 
ging of land in 12/2? A. It does, yes. 

Q. And it also contains, does it not, the figures 
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as shown by the E. P. French cruise? A. Yes. 

Q. With explanatory notes, as I understand it. 

Mr. Phelps: You are still identifying this docu- 
ment? 

Mr. Rank: Yes, I am still identifying it. 

Mr. Phelps: Just preliminary. All right. 

Q. (By Mr. Rank): As I understand, Mr. 
Ward, the figures for the June to October period 
that are shown were taken from the amended com- 
plaint? A. Yes. 

@. And those figures were totals with no break- 
down between redwood and fir? A. Yes. [145] 

Q. For the purposes of this case, you have taken 
the same percentages of redwood and fir as have 
been reported by the previous production records? 

A. That is right. 

My. Rank: And that so shows on the face of it, 
Counsel. 

The Court: Please, we will offer that at this 
time as defendant’s exhibit, and I would like to 
follow the order of the pre-trial conference. That 
would make Defendant’s Exhibit O. 

Mr. Phelps: To which there is an objection, if 
the Court please, that it is incompetent, irrelevant 
and immaterial, there is no issue involved here 
on any waste or what was removed as compared 
with the cruise. It is based on hearsay information 
and it is not information within the knowledge of 
this witness; it is without foundation, as not having 
been an official record made in the ordinary course 
of business, but indeed was made for the purpose 
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of the lawsuit and made after the filing of the com- 
plaint in this action, and after the litigation arose. 

The Court: What are you offering this for? To 
show that there was wastage? 

Mr. Rank: I am offering it for two purposes 
primarily, if the Court please. One to show the pos- 
sible effect of the French reports on the matter he 
was discussing yesterday in testimony. [146] 

The Court: That the exhibit shows that the rea- 
son for having the report was a legitimate one, is 
that your point? 

Mr. Rank: That is correct. That is one of the 
reasons. The other reason is that the amount he was 
removing is material in this case in another matter. 
That is the purpose of the showing. 

Mr. Phelps: I can’t see the relevancy shown 
with respect to that. So far as the legitimacy of it 
that 1s suggested, this was done and prepared not 
currently when these reports were being received, 
but as an exhibit in this lawsuit recently. It is with- 
out foundation in this respect. 

The Court: It is only offered as a compilation of 
their records. 

Mr. Rank: As they gave them to us. 

The Court: It is subject to any correction as to 
the accuracy of the figures. 

Mr. Rank: Yes, that is correct. 

The Court: It may be admitted. 

The Clerk: Defendant’s Exhibit O admitted and 
filed into evidence. 
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(Whereupon, document referred to was re- 
eeived in evidence and marked Defendant’s Ex- 
hibit O.) 


Mr. Rank: This record shows, so the Court will 
have it before it, that the French eruise on this 
showed a total in excess of 128,000,000 feet and a 
production according to the [147] reports on file 
including the shortage from June to October of 
43,369,000 feet of redwood. In fir it showed in the 
French cruise, 31,295,000 feet and a total produc- 
tion of 50,000,000, with an overrun on the fir. It 
showed the total of the French cruise as 152,885,000 
feet, and total production according to the reports 
of 93,776,000 or a shortage of over 59,000,000 feet. 

And may I eall the Court’s attention that the 
figures in the summaries are in the thousands; in 
other words the Letter ‘‘M’’ is used to designate a 
thousand. 

Q. (By Mr. Rank): Mr. Ward, when was the 
first time, if at all, that you used the so-called Hat 
vey reports to compare or check against the Union 
Bond and Trust Company monthly reports? 

A. In the first week in May, after I had re- 
ceived this summary from my secretary of the 
Harvey reports. 

Q. That was the first time you had used these 
reports for that purpose at all; is that correct? 

A. Yes. 

Q. Prior to that time had you ever 

A. Of May, 1954. 
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Q. Of 1954. Prior to that time had you ever 
considered checking the Wilson reports and the 
Harvey report or reports? 

Mr. Phelps: Object to that as incompetent, ir- 
relevant and immaterial; on the same ground. It 
is immaterial whether [148] he considered it. He 
had the information and he is bound by the knowl- 
edge of it, and on that ground it would be im- 
material. 

Mr. Rank: We are talking about clean hands 
and unclean hands, if the Court please, and the 
witness has already explained the purpose of these 
reports, and I think it is material to show that he 
never used them for the purpose that they are 
talking about, never even considered it, and why he 
didn’t consider it. 

Mr. Phelps: That gets into the question of mo- 
tive again and what went through his mind in 
reaching the decision, as to which I thought it was 
considered that it was a question of what was done 
rather than motive. I may be mistaken on that. 

The Court: I expressed myself with respect to 
what you were trying to show in that respect. 

Mr. Rank: That is right. 

The Court: I still am of the same view. 

Mr. Rank: Very well. 

The Court: [ don’t see what motive has got 
to do with it on either side. 

Mr. Rank: Of course J haven’t asked him the 
motive, but the reason why he didn’t consider the 
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question of checking the Harvey reports against 
the Wilson reports of April and May, 1954. 

The Court: Well, you cover that, don’t you? 
That calls for a mental process and you have al- 
ready presented evidence, [149] the witness has 
testified as to the purpose for which certain reports 
were obtained and that he had the reports or got 
the reports for that purpose, and that the first time 
he did anything with the reports with respect to the 
matter of any default on the part of the Union 
people was at a certain time, so the record is merely 
the opinions and conclusions of the witnesses, isn’t 
it? 

Mr. Rank: We will withdraw that at the pres- 
ent time. We can possibly cover that in our direct 
with Mr. Ward. 

Q. (By Mr. Rank): My. Ward, since receiving 
and having in your possession these various records, 
including the Harvey reports and the Union Bond 
and Trust Company logging reports, and from those 
records and from the dates that you received those 
various records, had you compared and checked the 
Harvey reports against the Wilson reports, what 
is the earliest possible time that a possible discrep- 
ancy could have been discovered 2 

Mr. Phelps: That is argumentative, and calling 
for an opinion and conclusion and is hypothetieal. 

The Court: It is conjectural, isn’t it? 

Mr. Phelps: Conjectural to say the least. 

The Court: You are asking him to say what the 
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earliest time was. Let him state the facts, that is 
all. 

Q. (By Mr. Rank): Mr. Ward, when did you re- 
ceive the Union Bond and Trust monthly report 
for the month of July? [150] 

A. Late in October. 

Q. Late in October? A. Yes. 

Q. As I understand from your testimony, you 
had received sometime earlier, the Harvey report, 
but you received the Union Bond and Trust report 
showing quantities removed in July late in October ; 
is that correct? A. Yes, sir. 

Mr. Rank: That is all, Mr. Ward. [151] 


Redirect Examination 
By ;Mr. Phelps: 


Q. This Exhibit O, the information developed 
on there insofar as it shows the logs removed, was 
all information which you had currently in your files 
in Orchard Lake; is that not so? A. Yes. 

Mr. Rank: You are referring to Exhibit O? 

Mr. Phelps: I am referring to Exhibit O. 

Q. Nothing new was used, no new investigation, 
it is just certain records that you had all the time? 

A. Yes. 

Mr. Phelps: I have no other questions. Thank 
you. 

The Court: That is all. 

Mr. Rank: Just one moment, Mr. Ward. 
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Reeross-Examination 
By Mr. Rank: 


Q. Mr. Ward, Mr. Phelps asked you if you had 
this information all the time. When did you re- 
ceive the information as to the logs removed since, 
we will say, October of 53? Can you relate that? 

A. Could you repeat that question ? 

Q. The information as to logs removed currently 
in 1954, January, February, March and so on? 

A. And since October, 753? 

Q. Yes. [152] 

A. Since October °53, the information simply 
comes from the logging shps. 

Mr. Phelps: I had in mind through October, 
1953, and if there was anything in my question that 
went beyond October 753, I will stipulate that his 
last answer referred to information prior to October 
of 753. I didn’t have anything else in mind. 

Mr. Rank: In other words, you are not con- 
tending that he had the October 1953 information 
in October, are you? 

Mr. Phelps: No. 

Mr. Rank: All right. That is all, Mr. Ward. 


(Witness excused.) [153] 


+ * * 
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WILLIAM W. FRENCH 
was called as a witness for the plaintiff, and being 
first duly sworn to tell the truth, the whole truth 
and nothing but the [178] truth, testified as follows: 


The Clerk: Will vou please state your name for 
the Court? 
A. William Wallace French. 


Direct Examination 
By Mr. Phelps: 


Q. Where do you live, sir? 

A. I live in Fortuna. 

Q. That is just south of Eureka, 1s it, about 12 
miles or so? A. About 20 miles. 

Q. What is your business or occupation, sir? 

A. JI ama timber cruiser. 

Q. And have been in that business all your work- 
ing days, is that right? 

A. Practically so speaking. 

Q. My. French, vou are familiar with the lands 
of the Blue Creek-Ward lands indicated on this 
map Plaintiff’s Exhibit 1, and the Sage lands shown 
in yellow? oe, Yes: 

Q. Now, you undertook to do some work on 
behalf of Mr. Ward or the Blue Creek Redwood 
Company in connection with those lands sometime 
late in the fall of 1952; is that right, sir? 

A. Yes, I believe that is right. 

@. And for that purpose vou hired a man named 
Ernest Harvey to check in the woods on the woods 
operations? [179] A, whesyesit. 
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Q. On your behalf, is that right? 

A. Yes, sir. 

Q. And he was employed by you for the purpose 
of policing the log distribution, checking the brands, 
checking the logs and so forth coming out of the 
Ward-Sage properties ? Ao» Thats right. 

@. And Mr. Harvey then made a diary, a daily 
diary in the calendar year ’53—let’s move into the 
year 70d, Sir. A. All right. 

@. In the calendar year 1953, Mr. Harvey 
made a daily diary and made those reports in long- 
hand and then in your office you had them typed 
up or put on a type of paper that could be re- 
produced, some sort of blueprinting paper? 

A. Yes. 

Q. And then those were sent on in that form to 
Mr. Ward in Orchard Lake, Michigan and to Mr. 
Fletcher in Oakland; is that right, sir? 

That’s right. 

That was done weekly ? 

Yes, the reports were made up weekly. 
And sent on weekly or monthly, sir? 

I think they were sent monthly. 

In addition to that you had these other re- 
Pe, these so-called log seales, of the Ward-Sage- 
Wilson contract; those [180] reports were com- 
menced in April or May of ’53 and continued 
throughout the calendar year ’53? 

A. That’s right. 

Q. ‘Those were reproduced by some sort of blue- 
printing method and copies of those were sent on to 
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Mr. Ward in Orchard Lake, Michigan, and to Mr. 
Fletcher? ea eS, Sie 

Q. From whom did you get your instructions 
as to what you should do on behalf of Mr. Ward? 

A. My instructions were when we first went in 
there on this set-up 

Q. Just from whom did you get them first and 
IT will ask that. 

A. From Mr. Ward originally; that is he wanted 
to find out—not only Mr. Ward but the Sage people 
and the Barrel Company and also the Arrow Mill, to 
try to see if we could get any line—put a man in 
there to check and keep a proper distribution of 
those logs so that each one would rightfully get 
their logs. 

@. Yes. And that was the principal purpose of 
Mr. Harvey’s activities? 

A. At that time, yes, sir. 

Q. Now at any time after you sent these reports 
on to Mr. Ward or Mr. Fletcher either one, did 
you ever receive any instructions to get some addi- 
tional information that you weren’t covering? [181] 

A. Well, I imagine we did. 

Q. Do you know of any? Would it be by corre- 
spondence ? A. [think there is a letter on that. 

Q. You are referring to May of ’54. I mean dur- 
ing the calendar year 758, sir. 

Mr. Rank: Well, if you have a letter here, why 
don’t you show it to him? 

Mr. Phelps: It is quite the reverse. I know of 
no letter; I want to just simply show—he has said 
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that the only instructions are his original instruc- 
tions as to setting up a procedure; isn’t that right? 

A. Well, I wouldn’t say the only ones, no. We 
were put in to start with, I put this man in there to 
police that situation. 

Q. Let me ask it this way; this will help: After 
you sent those reports in, along the middle of the sum- 
mer of 1953 did you get a letter from Mr. Fletcher ? 

Mr. Phelps: This is July 21, Mr. Rank. 

Mr. Rank: I beg your pardon? 

Mr. Phelps: July 21st letter. 

Q. Put your glasses on. On July 21st, 1953, you 
received a letter stating as follows: 

‘*T believe the reports that are now coming in are 
most helpful and informative. If I have a sugges- 
tion to make it would be that a little more general 
information be given concerning the type of log- 
ging [182] now being done by the Coast Redwood 
Company and its various contract jobbers.”’ 

You received that letter commending your reports 
from Mr. Lawrence L. Fletcher of Hardin, 
Fletcher, Cook & Hayes? Ans Sees, sing 

Q. You were charging for those services—it was 
divided into three groups; it was split three ways 
between Arrow Mill, and California Barrel and 
Ward; is that right? A. Dhaws right. 

Q. And you were being paid monthly as the fig- 
ures are indicated—and I shall not read them to 
you now—as indicated in the bills and copy of the 
bills that you sent? Ae Ges, Sim 

Q. In those amounts for the months shown, and 
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in those amounts ? A. Yes! 

Q. Now then, in 1954, on January 29, 1954, you 
received the letter that I now show you from 
Hardin, Fletcher, Cook & Hayes by Mr. Lawrence 
L. Fletcher, did you not? 

Hee Yess sir, I did. 

Q. And pursuant to that letter yon were asked 
—this is just for identification. Does that refresh 
your recollection that as of that time you were asked 
to check on the logging operations up there and cheek 
the months of May through October of 1953? [183] 

A. Yes, I believe that 1s correct. 

Q. And as of that time you were furnished in- 
formation month by month from May, 753, to Oc- 
tober, ’53, of the amount that had been paid under 
the Blue Creek contract and the amount of the 
stumpage reported, weren’t you ? A. Yes, sir. 

Q. And then did you undertake to check those 
figures and compare those figures as to what was 
paid and reported with what was taken out? 

A. Just from what we had from our record, yes. 

Q. And the first step of that check was to go 
to the office of the Coast Redwood Company; is that 
not so? A. That’s right. 

And do you remember when you did that? 

T can’t really recall the date, no. 

Did you make that trip with Mr. Fleckner? 
I did, yes, sir. 

And Mr. Fleckner is identified as the gentle- 
man fea is sitting here in the first row? 

A. That is right. 
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Q. He was working with you on this matter? 

A. Yes, sir. 

Q. An employee of yours? 

A. That’s right. [184] 

Q. And on that occasion when you went to the 
Coast Redwood Company mill, did you check the 
Coast Redwood stumpage records? 

A. Yes, I believe we did. 

Q. You asked for that information and it was 
freely given to you? A. aes: 

Q. And from that you determined, did vou not, 
sir, that the Coast Redwood Company records of 
amounts removed checked with the amounts that 
were paid according to these figures that had been 
sent to you in May? 

A. I believe that is correct. 

Q. Now, what was the next thing that you did? 

A. Well, I believe there was some records that 
wasn’t there; I believe it was the Union Bond 
records. 

Q. So that as of that time—and this was Feb- 
ruary 17th or 18th—does that refresh your recol- 
lection ? A. I believe it was in that date, yes. 

Q. And on February 17th or 18th, when you 
went to the Coast Redwood Mill, you knew as of 
that time then that the only amounts that had been 
reported and paid for were those removed by Coast 
Redwood Company ? 

A. As T recollect, that’s right. 

Q. And as of that time, you knew that there 
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were other logs that had been removed by Union 
Bond and Trust Company ? 

A. That's right. (185) 

Q. You knew currently when the Union Bond 
and Trust Company first commenced logging; you 
were so advised by Mr. Harvey, weren’t you? 

Mr. Rank: To which we will object as calling 
for the conclusion of the witness and the records 
speak for themselves. 

Mr. Phelps: Iam asking hin. He is the man in 
charge of this investigation. 

Mr. Rank: You haven’t shown that Mr. French 
ever examined or saw those records. 

The Court: No; he asked him a different ques- 
tion now. He asked him whether or not he was ad- 
vised when the Union first went in itself to do the 
logging operations. 

Mr. Phelps: Yes. 

The Witness: Yes, I had been so advised. That 
will appear on the records also. 

Mr. Rank: May I have that question and an- 
swer? 

(The Reporter read the last question and 
answer. ) 


Q. (By Mi. Phelps): Now, with respect to the 
Union Bond and Trust Company books, first of all, 
when you went to the Coast Redwood Company of- 
fice—you and I know this, but the Court doesn’t— 
the Coast Redwood Company office was at the mill 
on the Samoa Peninsula? A.” That’s’ righ 
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@. Mr. Paul Owens was the accountant at that 
time and he had his office in the town of Ar- 
cata? [186] 

A. That’s right; Studebaker Building, I believe 
it was. 

Q. That is some four or five miles removed— 
there is some little distance between them? 

A. Yes, there is. 

Q. When you went to the Coast Redwood Com- 
pany office, the girl there at the office showed you 
a book which she opened out for you, a ledger sheet, 
showing the stumpage paid by the Coast Redwood 
Company month by month; is that right? 

A. I believe that’s mght. 

Q. And that is how you compared those figures ? 

A. Yes. 

Q. Allright. What about Union Bond and Trust 
Company? Did you compare any Union Bond and 
Trust Company books at that time or 

A. I was informed that they didn’t have them 
there. 

Q. All right. And were you told to then go and 
see Mr. Paul Owens in Arcata? A. Yes, sir. 
And did you later do that, sir? 

I did call up Paul’s office, yes. 

And when did you do that? 

I believe it was the next day or the day after. 
Did you call him by telephone or did you go 


OPore 


to his office, as you recall ? 
A. I believe Paul called me. [187] 
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Q. All right. What did you do after that tele- 
phone call? 

A. I made the visit to Paul’s office. 

Q. Do you remember the date of that visit, sir? 

A. No, I wouldn’t know. 

Q. Let’s see if we can refresh your recollection 
on that. Just to refresh your recollection to fix the 
time, do you recall if Mr. Owens—here is a letter 
to Fletcher, saying, ‘‘Mr. Owens phoned me Thurs- 
day evening’’—the letter is dated February 19th? 

A. That is correct. 

Q. 1954. 

‘“We have made an appointment with him for 
the middle of this coming week.”’ 

So you then thereafter kept that appointment? 

A. I did, yes. 

Q. In the middle of the following week? 

A. I believe that’s right. 

Q. On that occasion when you met with him, did 
you go with anybody? A. Did I what? 

Q. Were you accompanied by anybody? 

A. No, I was by myself. 

Q. Was there anybody present other than Mr. 
Owens? A. Just Mr. Owens and myself. 

Q. At that time, on that occasion, sir, did you 
ask to see [188] the stumpage ledger, the books for 
the stumpage of Union Bond and Trust Company 
on the Blue Creek or Ward properties ? 

A. Yes, I beheve I asked him for the checkup 
of the scaling slips. 

Q. Didn’t you ask him to check with the same 
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record that you had seen before, the ledger sheet 
first? 

A. No, I was asking—we had had the other; I 
was asking for the Union Bond and Trust Com- 


pany. 
Q. But didn’t you ask him to see the stumpage 
record, the ledger sheet? A. That’ sarreht. 


Q. The sheet that folds out, of which you had 
seen a similar sheet in Coast Redwood ? 

A. Of course I didn’t know what form he had 
them in. I was asking him for a check on those 
records. 

Q. At that time, what did he tell you? 

A. He told me he didn’t have them in the office; 
but they were in the Portland office. 

Q. And did he tell you anything else that you 
recall? 

A. Yes; if I wanted to check on them, I would 
have to go to the Portland office. 

Q. Did he tell you anything else? 

A. I ean’t reeall anything particular. 

Q. Don’t you recall that he told you that the 
ledger sheets were in Portland and that you could 
either go there or if you [189] wanted, he would 
have them brought back here for you? Do you re- 
eall that? 

A. JI don’t recall; it is possible he said it. 

Q. Just to refresh your recollection, will you 
read your testimony here and see if that can refresh 
your recollection ? A. This one (indicating) ? 

Gives: 
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Mr. Rank: What. page? 

Mr. Phelps: 67. 

Q. (By Mr. Phelps): Having read that, does 
that refresh your recollection ? 

A. Yes, I remember that, but I can’t remember 
that he said he would have them sent back. He might 
have said that now in our conversation. At least, 
we never did get together again. 

Q. You were asked this question: 

‘‘Well, at any rate, you and he agreed that you 
would get together on a later date and figure 
out”’ A. That’s right; he did say that. 

Or that you would get together on a later 
date and figure out what this discrepancy was?”’ 

Ae Yes. sir 

Q. And your answer to that at that time was: 

‘“Well, that could be true or it couldn’t be. I can’t 
recall that remark.’’ [190] 

Do you now reeall it? 

A. TI believe he did, yes. 

Q. You then said: 

‘‘T remember going there for the purpose of those 
records, and they weren’t present; and it seems to 
me that he explained to me that I would either 
have to appear in Portland or have the records sent 
baek here.’’ 


You remember that, don’t you? 

A. He did say I would have to go to Portland 
to get the records; I can’t recall him having said 
he would have them sent back. He could have, 
though. 
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Q. You just so testified on November 4th, this 
month ? A. It could be possible, yes. 

Q. Did you have any further conversation with 
Mr. Owens? 

A. That was very short. I don’t believe there 
was much more said on the subject. [191] 

Q. So that after leaving him, it was your under- 
standing that you would later get together and 
straighten it out, isn’t that right? 

A. I beheve that was the understanding all 
right. 

Q. Is that the last time that you saw Mr. 
Owens ? A. As I can recollect, iieryes: 

Q. Did you ever go back to Mr. Owens and 
straighten this matter out with him? 

A. No, sir. 

Q. Did you ever request of him at a later time 
that he send those records down from Portland 
to you? A.” Nio;-sime 

@. Did you ever make any request to see those 
records in Portland? 

A. No, sir, only the one that I made at the time 
I was there. 

Q. After that meeting with Mr. Owens in Feb- 
ruary you then reported the results of that to Mr. 
Fletcher by phone, is that right? 

A. I believe it was, yes, sir. 

Mr. Rank: You are referring to the last meeting 
with Mr. Owens. 

Mr. Phelps: Yes, that would be the last. I may 
be mistaken. I thought that was by March 15, 1954. 
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Q. Then you had made no further effort to see 
Mr. Owens to straighten this matter out, is that 
right? [192] 

A. That is right. Personally I did not. 

Q. On March 15th, 1954, Mr. French, you re- 
ceived a letter dated March 15th, 1954, from Law- 
renee L. Fletcher? A. Yes. 

Q. In that letter you were requested and told 
first that Mr. Rank ‘‘was coming to Eureka within 
a few days and will contact you with regard to the 
matter; that in the meantime, if you have not had 
your discussions with Mr. Owens, I would sug- 
gest you would hold off until Mr. Rank sees him.’’ 
Is that might? A. That is right. 

Q. After March 15th, 1954, then, your holding 
off seeing Mr. Owens was on instructions from Mr. 
Fletcher? Well, I will reframe the question. Did you 
comply with his instructions to hold off seeing Mr. 
Owens or did you go to see him? 

A. J did not. 

Q. You mean you did not go to see him? You 
did not comply with the instructions? 

A. I guess I did. 

Q. Then the next step was some conferences with 
Mr. Rank, who did come to Eureka, isn’t that right ? 

A. That is right. 

Q. You did not do any further investigation or 
ask or direct that any further investigation be done 
other than what you have already testified to? [193] 

Ae Clatais right. 

Q. You were instructed during the month of 
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April to be careful and not say anything to anybody 
about the possibility of termination or what would 
be done because of this discrepancy; isn’t that right? 

Mr. Rank: May I suggest that you show him the 
entire letter. 

Mr. Phelps: I sure will. But, first of all, let me 
ask this question. I will withdraw the other. 

Q. During April of 1954, did you make any fur- 
ther efforts of any kind to try to resolve and find 
out what this mistake was all about? 

Mr. Rank: ‘To which we will object as incompe- 
tent, irrelevant and immaterial. 


(Question read.) 


Mr. Rank: He was not under instructions. That 
was not his job or his duty. It is incompetent and 
irrelevant and immaterial whether he did or not. 

The Court: I take it the answer would be no 
beeause he was only the cruiser. 

The Witness: I carried on my duties as [| 
thought was the proper thing to do regardless. 

Q. (By Mr. Phelps): You were instructed with 
respect to the investigation of this particular mat- 
ter, were you not, by a letter of April 26th, 1954. 
a letter ‘‘Dear Bill,’’? signed, [194] ‘‘Carlton L. 
aaa.’ 

“Mr. Ward, on the other hand, was discussing 
the possibilities of action in the matter that we dis- 
cussed at Eureka. My. Ward expects to be out here 
in a day or two and in the meantime just go on as 
you have been without saying anything to anybody 
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about our thinking. I will be in touch with you 
within a week or two.”’ A. Yes, sir. 

Q. What was ‘‘our thinking’? as expressed in 
that letter? A. That must have been his. 

Q. Had he had any discussions with you at that 
time? What did it mean to you? 

Mr. Rank: Just a moment. To which we will ob- 
ject as calling for the conclusion of the witness. 

My. Phelps: He received the letter. 

The Court: If he knows he can state what that 
meant. 

Mr. Phelps: What did that refer to? 

A. Iwill add, so far as our work was concerned, 
we always carried on without talking. 

The Court: It is difficult for me to rule on some 
of these matters, Mr. Phelps, because you are going 
hindside first into this case. I have not yet heard 
any of the facts concerning the default, the nature 
of it, what the circumstances were. You are appar- 
ently going way ahead into whether or not there was 
some estoppel, waiver, or some act on the part 
of [195] the other party that excused something 
that T have not yet heard about. It makes it very 
difficult to rule on the materiality of this. I am go- 
ing to let most of it because I can’t tell what you 
are getting at. IT am not meaning to be critical 
about it. You have your own ideas of how to pre- 
sent it, but it presents some difficulty in ruling on it. 

Mr. Phelps: I had these witnesses under sub- 
poena and I did want to dispose of them. 

Q. Then on April 30th, 1954, you rephed to that 
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letter, and in part of that reply you say this: ‘‘We 
would appreciate a few days’ notice in anticipation 
of what detailed questions may arise shortly. Due 
to the recent developments we have tried not to be 
conspicuous in the nature of some information.” 

What did you mean by that? 

Mr. Rank: To which we object as incompetent, 
irrelevant and immaterial. 

The Court: What is the point? 

Mr. Phelps: I wil! explain it if I may, vour 
Honor. The purpose of it is this: With knowledge 
on the part of Mr. Ward as to what the true facts 
were, their conduct after that in connection with 
waiver and estoppel is important, and so here we 
have instructions to be quiet about it, to be ineon- 
spicuous, don’t let them know about it, and then 
after those things happen we find they have ac- 
cepted payments under the contract, and so forth, 
and on that issue we think it is important, 
and [196] material, but I won’t press it. 

Mr. Rank: There is no evidence that Mr. Ward 
knew all the facts as of that date in the first place. 

Mr. Phelps: This is Iis agent. I can prove his 
knowledge to the agent, if Your Honor please. 

Mr. Rank: ‘That was your explanation, as I un- 
derstood. 

The Court: I do not see why in an action con- 
cerning a contract or its performance by either 
party that there is something introduced about pro- 
ceeding in secrecy. They do not have to emblazon 
the fact to the world, do they? Sometimes it is dif- 
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ficult to get information if you need it in connection 
with some claim that you have. Human nature is 
not always the same. Everybody does not give out 
things. You have to dig them out sometimes. I do 
not see the particular importance of it. 

Mr. Phelps: Then let me not press it at this 
time, Your Honor. J will withdraw it at the mo- 
ment, and if its materiality becomes apparent at a 
later time, the record is always here and we can 
offer it at that time. 

Q. We will go back then to your conversation 
with Mr. Owens at the Arcata office there. First of 
all, with respect to this so-called discrepancy, did 
you advise Mr. Owens that there was apparently a 
diserepancy, or did you just ask permission to see 
the books? 

A. No, I told him there was a discrepancy as 
far as I could [197] recall it. 

Q. Do you remember saying that, sir? 

A. No, I don’t exactly remember saying it, but 
T can’t recall all those conversations. But I went 
there for the purpose of checking with records to see 
if we could locate this discrepancy. 

Q. But you are not able to say, and you are not 
saying, are you, that you advised Mr. Owens at that 
time of any discrepancy ? 

A. No, I had been advised. 

Q. Yes, vou had been advised ? 

A. “That is right. 

Q. With respect to the records that you wanted 


Union Bond & Trust Co. 208 


(Testimony of William W. French.) 
to see, those were records that you wanted to check 
at that time, didn’t you? A. That is right. 

Q. And the record vou wanted to check was in 
convenient form, in summary form, in the ledger, 
wasn’t it? 

Mr. Rank: Assuming he knew what the records 
were. He testified he did not know. 

Mr. Phelps: Withdraw that question. 

Q. Will you state whether or not in going there 
to make that comparison whether the type of rec- 
ord that you wanted to check it with was one in 
summary form such as you had seen in Coast Red- 
wood ? 

Mr. Rank: ‘To which we will object as being ar- 
gumentative [198] and asked and answered. 

Mr. Phelps: I do not think that has been. 

The Court: I think you are spending an awful 
lot of time on that. He went there to check some 
records to see what he could find out about the mat- 
ter, that his principal asked him to do. What dif- 
ference does it make what kind of record he was 
going to look at? 

Mr. Phelps: I will withdraw the question, if 
Your Honor please. That is all. 

Mr. Rank: No questions, Your Honor, but I 
would like to check my notes. 

The Court: If you wish to. 

Mr. Rank: Yes, because this witness is from 
Fortuna. If there are any matters I want to ask 
him, either on cross-examination or otherwise, I will 
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do it while he is here and I would like the noon hour 
to check. 

The Court: We will excuse them now. Back at 
2 o’clock. We will take a recess then until 2 o’clock. 


(Thereupon, a recess was taken to the hour 
of 2 o’clock p.m. this date.) [199] 


November 23, 1954, at 2 P.M. 


Mr. Rank: Were you through with Mr. French, 
Mr. Phelps? 

My. Phelps: Yes, I was. Were you? 

Mr. Rank: Just a couple of questions. 


WILLIAM W. FRENCH 
ealled on behalf of the plaintiff, having been previ- 
ously duly sworn, resumed the stand and testified 
further as follows: 


Cross-Examination 
By Mr. Rank: 


Q. Mz. French, did you have any knowledge or 
information at any time prior to receipt of the let- 
ter of January 29th, 1954, from Mr. Fletcher, which 
IT now show you, and which had attached to it some 
figures, any information or knowledge prior to that 
date of the quantities of logs that Union Bond & 
Trust was reporting monthly to the Wards? 

A. No, sir. 

Q. Or the amounts that were being paid? 

*. No, sir. 
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Q. Had you ever seen or had in your possession 
or had turned over to you any of the monthly re- 
ports from Union Bond & Trust to the Wards? 

A. No, six. 

Mr. Rank: Mr. Phelps, is it your plan to put in 
this [200] correspondence that you have been asking 
Mr. French about? 

Mr. Phelps: I think we ought to, yes. 

Mr. Rank: You are going to put in this whole 
thing; because if you are, I won’t bother to ask 
him questions about it. 

Mr. Phelps: Not only that, but anything you 
want to put in out of the same file is perfectly all 
right. 

The Court: Why don’t you decide what you 
want to put in and put it in now? 

Mr. Rank: Why don’t we put in both the 1953 
correspondence file and the 1954 correspondence 
file? 

Mr. Phelps: Ido not know that it is all material. 
There is a lot of hearsay, and so forth. I do not 
want to encumber the record. 

Myr. Rank: While you are deciding that—— 

Mr. Phelps: What particular things did you 
want to put in? 

Mr. Rank: Just one thing in particular at this 
moment. 

Myr. Phelps: What is that? 

Mr. Rank: That is Mr. French’s reply to the 
letter of January 29th. 

The Court: That letter of January 29th is not 
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in evidence. Counsel has read from it but it is not in 
evidence. The letter addressed to the witness? 

Mr. Rank: Yes. If the Court please, we were 
going to put that letter in evidence as part of our 
ease. [201] 

The Court: It does not make any difference how 
FOU pte ire Fmt 1h In 

My. Phelps: It doesn’t make any difference. If 
you waut to put in that letter of January 29th, that 
is perfectly all right. 

Mr. Rank: I will let you do the work and I will 
ask the witness about this next letter. 

Q. Mr. French, after receiving the letter of 
January 29th, 1954, from Mr. Fletcher, did you 
reply to him, and I show you a copy of a letter 
dated January 31st, 1954, addressed to Mr. 
Fletcher, and ask you if that is your reply? 

The Court: Any objection to these letters going 
in evidence ? 

Mr. Phelps: I just want to see it, because I do 
not carry its contents in my mind, Your Honor. 

Mr. Phelps (To Mr. Rank): Wouldn’t it he 
quicker if you showed it to me? 

Mr. Rank: You mean the letter that he is 
reading ? 

Mr. Phelps: Yes. If you showed it to me I could 
tell vou whether there is any objection or whether 
it could go in by stipulation. 

Mr. Rank: I just asked Mr. French a question 
and he is reading the letter to see whether or not 
he sent. it. 
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Mr. Phelps: I was just trying to shorten it. 

The Witness: Yes. [202] 

Mr. Phelps: My. Rank, as you suggest, I am 
prepared to stipulate that all the 1953 and all the 
1954 correspondence be marked and introduced in 
evidence. It doesn’t make any difference whether it 
is yours or mine. 

My. Rank: Flip a coin. 

Mr. Phelps: Make it plaintiff’s, as long as I 
ealled it. 


(The 1953 and 1954 correspondence referred 
to was thereupon received in evidence and 
marked respectively Plaintiff’s Exhibits Nos. 
9 and 10.) 


Mr. Rank: That is all, Mr. French. 
The Court: That is all. 


(Witness excused. ) 


Mr. Phelps: While we are on the same subject 
may we offer in evidence the bound volume of the 
1953 Harvey reports, general remarks and policing 
of log distribution of the Coast Redwood Company’s 
logging operations as Plaintiff’s Exhibit next in 
order. 

(The volume referred to was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hilit No. 1L.) 


Mr. Phelps: So far as I am concerned, Mr. 
Rank, the last witness, Mr. French, being from 


302 Harold L. Ward eé al., vs. 


Eureka, he may be excused so far as I am con- 
cerned and so advise him. 
Call My. Owens. [203] 


PAUL C. OWENS 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 


The Clerk: Please state your name to the Court. 
A. Paul C. Owens. 


Direct Examination 
By Mr. Phelps: 


Mr. Owens, your address, sir? 

I live in Eureka, right in Eureka. 

And your business or occupation, please? 

I am a public accountant. 

Engaged as such in the Arcata-Eureka area? 
That is right. 

With your offices where? 

In Arcata. 

At what address in Arcata? 

19 Sixth Street. 

How long have vou been in the public ac- 
counting work? ; 

A. Well, actually for about three years, the 
last two of that exclusively. I did some work on the 
side for about, oh, the last 7 or 8 months that I 
worked as an employee of Coast Redwood. 

Q. So going back historically there was a period 
of time when you were an employee of the Coast 
Redwood Company? [204] 


OPrOPOrOororeo 
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A. That is right, up to March 25th, 1953. Sub- 
sequently I was no longer an employee of the com- 
pany. 

Q. Up until that time what was your position 
with the Coast Redwood Company? 

A. As office manager. 

Q. There at the mill? 

A. At this mill office. 

Q. Where is that mill? Will vou locate it for us? 

A. The mill is a little over four miles out of 
Arcata on the Areata-Samoa road. 

Q. Does it have a designation that it is com- 
monly known as, so we can use the term? 

A. Itis known as the Manila Spur. 

Q. Sometimes known as the Manila Mill. Is that 
where the Coast Redwood Company has its offices? 

A. That is right. 

Q. And it did in 1953? 

A. That is correct. 

Q. In 1953, in April, there was a change in the 
situation so far as Coast Redwood Company was 
concerned, brought about by the filing of a Chapter 
XI proceedings in Los Angeles. You are familiar 
with that? A. Yes. 

Q. Was that in April, 1953. am I correct? 

A. No, the actual filing was January 30. but 
subsequently [205] the null was closed down and the 
operations closed on March 25th on a temporary 
basis, but it still ran under the Chapter XI pro- 
ceedings until that time. 

Q@. When did you make your change? 
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A. Right thereafter. 

Q. After that period of time, March, 1953, all 
through the calendar year of 1953, what was the ar- 
rangement that you had in connection with any work 
for Coast Redwood Company ? | 

A. Well, my arrangement was right directly 
with the court and with the debtor in possession, and 
there was a court order signed to that effect, that I 
would be hired in the capacity of the public ac- 
eountant to do certain work at so much per thou- 
sand, which was my fee basis, rather than have a 
flat fee. 

Q. What kind of records on behalf of the Coast 
Redwood Company did you keep or supervise the 
keeping of? What were they? What was the 
routine? Explain to us if you will. 

A. The route was more or less of a similar nature 
as had been carried before, except the fact that after 
that time we had paydays every week, a complete 
payday, rather than semi-monthly. That meant for 
the entire woods crew, loggers, truckers, everybody, 
and I maintained the payroll records, sales records, 
cash receipts records and check records, log haul rec- 
ords, log sales records, and stumpage records. 

Q. Are you confining this to Coast Redwood ae- 
tivities for the moment? [206] A. Yes. 

@. Where were those records kept? 

A. At the Manila office. 

Q. That was the Manila Spur you were talking 
about ? 
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A. That is right. They were kept in the mill ex- 
elusively. 

Q. The actual making of the entries was done 
by whom? A. Well, at the start 

Q. I don’t want to get into that. It is all right 
if they want on cross-examination names, but what 
I am trying to find out is did you do it or somebody 
under you? 

A. Part of it. Part of it was done by me and part 
of it done by my employees. 

Q. Will you explain to us, please, as far as the 
Coast Redwood Company affairs were concerned, 
how the stumpage records were kept, the scale rec- 
ords, the log hauling and such that had to do with 
the records of the removal and the sales of timber 
on the Ward and Sage lands? 

A. Well, there was a separate record kept. It has 
to do with stumpage—a separate record for Ward 
and a separate one for Sage Land & Lumber Com- 
pany. They are the two companies which were the 
stumpage owners. 

@. When you say a record, was it posted in a 
book ? 

A. They were posted right from the original 
white ticket into a ledger. 

Q. I think you ought to explain for us the slips. 
There is [207] a white slip, pink slip, and so forth. 
Explain that for us. 

A. All right. There are four slips that we had 
originated in the woods. The scaler in the woods 
makes these out, an original and three carbons. The 
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white slip is thereby kept in the woods at the time. 
The trucker takes the pink, the blue and the yellow 
with him at the time his logs are delivered to the 
mill, wherever it is designated. He then has the 
pink slip and the blue copy signed. The mill keeps 
and holds for their records the yellow copy. The 
trucker then brings back the pink ticket to the 
woods, gives it back to the scaler. That pink ticket 
is our evidence, when we get it in the office, that 
that load of logs is delivered and is signed by the 
mill owner or the mill scaler, as it may be, and the 
pink and white papers are all in the office. And if I 
might say this, this white paper is brought in every 
day, but the trucker, he might get sick and we don’t 
get the pink slip for a week, sometimes not for a 
month. Then that pink ticket is used to send to the 
stumpage owners. [208] 

Q. You have told us about the records that 
were kept in the mill by employees down there and 
you would go down there and supervise it and make 
some of the entries yourself, is that correct? 

A. That is correct. That is correct. 

Q. When did the Union Bond and Trust Com- 
pany first commence any logging on its own ae- 
count ? 

A. {In April. In April, yes; I checked that. In 
April of 1953, they started logging. 

Q. Now first of all, in April of 1953, when Union 
Bond and Trust Company commenced the logging, 
what instructions did you receive or what were 
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your duties with respect to that? Will you define 
those for us? 

A. Yes; when the deal was originally made, as [I 
recall I talked to Mr. Wilson very briefly at the 
start of this operation and he asked me if I would 
hke to keep these records or part of them for him 
in view of the fact that I was keeping many records 
which I had maintained for him. 

I said, ves, I would. And shortly thereafter, dur- 
ing the month of April, My. Herdon, Max Herdon, 
of Yergin and Myer 

Q. Who is Yergin and Myer? 

A. Yergin and Myer are auditors of Portland, 
Ovegon, with an office in Medford, that have been 
doing the work for Mr. Wilson for several [209] 
vears. 


Q. Where was the principal place of business of 
Union Bond and Trust Company? 

A. In Portland, Oregon. 

Q. Yergin and Mever were accountants for that 
firm ? A. So far as I know, yes. 

@. What did they do? 

A. And at that time I talked to Mr. Herdon in 
regard to what records I should keep for Union 
Bond, and he told me that at the time, that any rec- 
ords I should keep should be for only the payments 
to loggers, truckers, and current operating expenses 
and so forth there; that due to the fact that Union 
had other operations about which I know nothing 
and never have, and don’t know now, the records 
should then be sent in to Portland for entry into 
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final books and that it would be useless for me to 
keep a set of books, and they could keep a set of 
books when my information would be relatively 
small. 

Q. All right. That was in April, 1953? 

A. That’s right. 

Q. When Union first commenced logging in 
April, 1953. from what lands were they logging at 
that time? 

A. Well, it was from—off of Section 16: I re- 
member that that is what it was called, and it was 
my understanding—I wasn't sure, but I believe they 
were branded with a ‘‘W*" or Ward as from prior 
Ward lands, what they were at that time—I as- 
sumed then they were. 

Q. All right. But at any rate, with respect to 
Section 16, [210] you are not talking about Section 
16 in area shown on this map, are vou? 

A. No, as it so happens, it is up near the river. 

Q. It wouldn’t even be shown on this map? 

A. No, that is correct. 

Q. With respect to that logging operation, when 
it was commenced, what instructions did you receive 
from Mr. Wilson with respect to stumpage pay- 
ments on those lands or the handling of pink slips? 

A. That was brought up—probably sometime in 
June or sometime around there; I don’t know when 
it was. It was probably, I imagine, a couple of 
months afterwards, it was the normal procedure, as 
I recall the answers that he gave me. the way it 
was brought up, be says, ‘‘We own that land, we 
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don’t owe any stumpage on it.’? He says Union 
wasn’t paying any stumpage. 

Q. Where was that land that you were re- 
ferring to? 

A. At that particular time it was in 16, al- 
though they were logging other places. 

The Court: 16 isn’t involved? 

Mr. Phelps: That isn’t involved here. 

The Court: Who was it that said this? 

The Witness: Mr. Wilson told me, sir. 

The Court: I thought it was the accountant. Go 
ahead. 
Q. (By My. Phelps): All right. So what then 
did you do and what was vour practice in the fol- 
lowing months from April thereafter [211] with 
respect to Union Bond and Trust Company records, 
or what were you doing? 

Mr. Rank: Just a moment, Mr. Owens. May I 
have that question read, please ? 


(The Reporter read the question.) 


The Witness: All right, now? 

The Court: Yes. 

The Witness: Well, thereafter and due to a 
good many prior happenings along this nature, as 
to stumpage, inasmuch as I had no knowledge of 
anything of the kind of Mr. Wilson’s contracts with 
Ward or with Sage or anybody else by his—hby his 
own admission at that time when he told me, he 
says, ‘‘We don't owe anv stumpage there,’ T as- 
sumed that he meant that on other lands wherever 
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Union might be logging, I didn’t know, and I was 
busy and he was busy and it just wasn’t brought up 
again. 

Q. What did you do? What records were you 
then keeping for Union? 

A. Well, I was keeping their log haul records 
and their log sale records. 

Q. What is a log haul record? 

A. <A log haul record is a record where—which 
is maintained whereby each driver is given credit 
for their load, for every load of logs he hauls out. 

Q. What other records were kept? [212] 

A. We kept a log sales record. 

Q. What is a log sales record? 

A. A log sales record is a record of where each 
load of logs where it is delivered and by whom it 
has been logged. 

Q. All right. What other records did you keep? 

A. The other record was a contract logger rec- 
ord. 

Q. Did you have anything to do at any time 
with the keeping of any stumpage records at Union 
Bond and Trust Company? 

A. No, I didn’t see any need for it, and I was— 
as far as I was concerned, my job primarily in the 
Areata territory was as outlined by Mr. Herdon. I 
was to pay the bills, pay the truckers, and pay the 
loggers and the balance of the work, which, as in the 
past, Union Bond—any records of their stumpage, 
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their contracts or anything was always kept in Port- 
land, to the best of my knowledge. 

The Court: Did you pay the bills for stumpage ? 

The Witness: TI did not. 

The Court: In the Coast Redwood Company ? 

The Witness: No. 

The Court: Who tended to that? 

The Witness: The figures T gave, your Honor. 

The Court: You keep the figures for the Coast 
Redwood Company ? 

The Witness: Oh, yes, I always have. 

The Court: But not in the other? [213] 

The Witness: No, this was the first time T had 
ever been affiliated with Union Bond. 

The Court: Go ahead, Mr. Phelps. 

Mr. Rank: T wonder, may I interrupt just a 
moment? I would like to have the Reporter read 
back the last two answers. 

The Court: Certainly. 


(The Reporter read from the record.) 


Q. (By Mr. Phelps): Now with respect to the 
tickets, these log seale slips, during that period of 
time, for Union Bond and Trust Company, what to 
your knowledge was done with them? Did you have 
anything to do with them after you posted the three 
records that vou told us about? 

A. Well, the white copies were then sent to Port- 
land, and the pink were held in the office because at 
the time I had this 

Q. What office? 
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A. At the Coast Redwood Company. At the time 
of our 

My. Rank: I don’t think you were asked the 
reason for that. 

The Court: No. 

The Witness: All right. 

The Court: How about the third copy? 

The Witness: Well, we only had two copies 
there. 

The Court: You only had two? 

The Witness: Yes. [214] 

The Court: All right. 

Q. (By Mr. Phelps): With respect to the pink 
slips, you started to explain and Mr. Rank inter- 
rupted you. What was your explanation then? 

A. Well, the explanation I was going to give, 
it dates back to the first conversation I had with 
Mr. Wilson, as to what I was to do with any tickets 
of Union Bond, and at that time I was told—he 
just said, ‘‘Well, keep them, file them, and,”’ he said, 
‘Tf 1 need them or they are needed by the Portland 
Office, we will let you know.”’ And that was the last 
T heard of it. 

Q. What reports were you sending on to Mr. 
Ward in Orchard Lake, Michigan? Did you have 
anything to do with that? 

A. Yes; in fact, I started that—that type of re- 
port. We were sending a recap every month of every 
ticket. This recap showed by number of the ticket 
and the footage, whether it was redwood or fir by 
species. That was a typewritten report sent out 
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monthly either at the time of the mailing of the 
slips or subsequently thereto. That report was 
started in 1949 and continued on and is still in 
effect. [215] 

Q. All right. And now when did you make those 
reports to Mr. Ward? 

A. Well, during the time up until this shut- 
down period they were made fairly regular every 
month as near to the 20th of the month as I could. 
Thereafter, for the first few months after, after 
March 25th, 53, my help was cut down to one 
woman, and subsequently we were slow in getting 
them out, at that particular time, although from 
there on we always tried to get them out to the best 
of our ability by the 20th of the following month. 

Q. And when were the pink slips sent? 

A. The pink slips were sent either at that time or 
earlier. 

Q. During that time you mentioned something 
abont being short of help or something. Tell me 
about that? 

A. After this shut-down and at the time I took 
on this contract with the court J had one woman in 
the office with me working. We subsequently had 
some seven or eight people working in the office for 
which the court would not allow us overhead, so con- 
sequently we had to do the best we were able to do. 

Q. Was that the general arrangement then under 
which you were operating from April of 1953, on 
through the remainder of the calendar vear of 1953? 

A. TI believe it was, Mr. Phelps. It was either 
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the end of that year or the first part of 1954 that I 
got some help; I don’t [216] know just when it was. 

Q. My question was with respect to the general 
routine and procedure with respect to both Coast 
Redwood and Union. Is that the general procedure 
through the calendar year ‘53? 

A. Yes, it was, yes. 

Q. All right. Did you ever have a request from 
Max. French or anyone representing Mr. French 
prior to—well, let's fix the date, Mr. Rank, that date 
that Mr. French came to vou, Mr. Owens, February 
20theor Qist? 

Mr. Rank: I think it was the 21st. 

Mr. Phetps: Let’s use that as the date in any 
evel 

Mr. Rank: Yes. 

Q. (By Mr. Phelps): Now fix in vour mind, if 
you will, a time and occasion on February 20th or 
21st, the time when Mr. French came to see you to 
request certain information. Do you recall the oc- 
easion ? A. Yes, ves, I do. ves. 

Q. Prior to that occasion during the calendar 
year '53, did Mr. French or anyone representing Mr. 
French ever come to vou and request any informa- 
tion or the right to examine anv records? 

A. No, none. 

Q. All right. Now on that occasion when he did 
come to see you, Mr. Owens. how did that happen? 
Was it by appointment or how was that? 

A. No, As I reeall the first event there was Mr. 
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Fletcher [217] called me from Oakland and re- 
quested—asked me if I would show Mr. French any 
records or if I wouldn’t, and I told him I would 
be glad to. 

Q. All right. And then did you get in touch 
with Mr. French? 

A. Yes, I did. I called him at Fortuna. I don’t 
at this time recall if I talked to him there or whether 
he got the message, but anyway he was in subsequent 
to that. 

Q. And made an appointment ? 

A. That’s right. 

Q. That was the effect of the conversation ? 

ee sThat’s right. 

Q. He kept the appointment on February 20th 
or 21st. Will you tell us as best you can your memory 
of what that conversation between you and Mr. 
French was on that oceasion? What was said? What 
did he ask vou for and what was your reply? 

A. Well, as I recall, to the best of my knowledge 
My. French was asking for the similar records that 
he and Mr. Fleckner had seen at the Coast Red- 
wood mill. 

Q. What were they? 

A. They are our stumpage records. 

Q. Were they kept in a book? 

A. That’s right, in a ledger. And at that time I 
told Mr. French that I didn’t have it, and that as 
far as I knew, they were maintained in Portland 
and that either he could make some arrangements to 
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go to Portland or I could make some [218] arrange- 
ments to have them brought down. 

Q. What else did he say to you on that oc- 
casion ? 

A. Well, the only other thing was he was going 
to come back the following week some time, as this 
was toward the end of the week; I don’t know the 
exact day it was, Thursday or Friday, somewhere 
around there, and he was coming in the following 
week and we were to work out something. 

Q. You were going to work out something to 
see these 

A. That’s right, to see the records. 

Q. In that conversation will you state whether 
or not he said anything about a discrepancy be- 
tween the amounts reported, or did he say anything 
to you about that? 

A. No, I don’t recall anything of that kind. It 
was a very short conversation. It was right at 9 
o’clock; in fact, my help was just leaving just as he 
walked in, and that was as far as the conversation 
went. 

Q. Thereafter did he ever come back and see you 
as he had arranged to cheek on those records? 

A. No, he did not. 

Q. Neither to arrange to have them brought 
down or to arrange to go to Portland ? 

A. No, he did not. 

@. Did he ever come back to vou to talk to you 
about the matter? A. No, he did not. [219] 

Q. Now, you have been under subpoena from the 
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defendant, have you not? A. That is correct. 

Q. That subpoena called upon you to produce 
certain records, and I take it that you have with you 
those books and records kept by you with respect 
to Union Bond and Trust? A. They are. 

Q. They are in the back of the courtroom availa- 
ble for Mr. Rank if he wishes to examine them? 

A. Thev are. 

Q. Are those the only records that you kept re- 
lating to the Union Bond and Trust Company? 

A. Those are the only permanent records, yes. 

@. One other thing. There has been referred to 
and will be referred to some reports which have 
been described as the Elliot log haul reports. What 
were they, please? What were those reports? 

First of all, who was Mr. K]hott? 

A. He was a sealer working for Coast Redwood 


Company. 

Q. In the woods? A. In the woods. 

Q@. He was the man who was making out the 
tickets, is that right? A. That is correct. 


Q. In addition to those tickets, did he take down 
to your [220] office a log haul report? 

oe We did. 

Q. What information did that show on it? 

A. His log haul showed every day a complete list 
of all tickets. It showed who the trucker was and it 
showed the footage, it designated as to whether it 
was redwood or fir, and it also showed where each 
load went and the mill, and at the bottom it gave a 
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recap showing logs to date, week to date, total, and 
month to date total, and it was carried forward each 
day for the month. 

Q. With respect to the Blliott log haul report, 
where would that be sent? 

A. Well, up until this arrangement that I 
had 

Q. First of all, from Mr. Elliott where would it 
20? Let us trace it? A. To my office. 

Q. To vour office? 

A. No, not to my office. It would go to the Coast 
Redwood office normally. 

Q. After you entered into this arrangement with 
creditors—the arrangement I am talking about with 
the ereditors would be in March or April, 1953—— 

A. April. 

Q. All right, after that what happened to those 
Elhott reports? What did you do when you received 
them in the office? [221] What use did you make of 
them? 

A. I kept them in the office for reference. 

Q. What use did you make of them? 

A. Well, during the month if there should be 
a time—there was several times when there would 
be a whole day’s tickets that we would not get for 
a couple of davs. Some trucker would have them in 
his box and wouldn’t bring them by. So we could at 
least tell where the logs went and the footage off 

Shott’s sheet all during the month. And it was also 
kept as a check against our own records. Mr. Elliott 
was the man in the woods, but he was very ac- 
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curate. At the end of each month, when we no longer 
had any use for them, they were burned. 

Q. After that period of time, they were not sent 
on to Mr. Wilson, is that right? 

A. No, I kept them. 

@. You mentioned that these tickets had numbers 
on them? A. That is correct. 

Q. Was there a separate series of numbers for 
Ward and a separate series of numbers for Sage? 

A. Yes, ves, there was. 

@. Was there a separate series of numbers for 
different loggers, or was that not the case? 

A. No, a separate series was for each road. 

Q. For each road? [222] A. Yes, sir. 

Q. So it would be a separate series first which 
would show the road, and then that would be 
broken down into two sub-series as to Ward or Sage, 
is that right? A. That is correct. 

Q. The ticket numbers were shown on these— 
what did you cal] this, a reconciliation ? 


A. That is right, on our reconciliation. 

Q. That you sent to Ward? 

A. That is correct. 

Q. That would be for Coast? 

A. That is correct. 

Q. In addition to that I noticed in these ree- 
ords—and I don’t believe you have seen this; this 


is Plaintiff’s Exhibit 8 in the French Deposition, 
for Identification—I have noticed ticket numbers 
and vellow sheets; that is what vou have referred 
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to, when they had ticket numbers such as that (in- 
dicating) ? A. Thattis correct. 

Mr. Phelps: You may cross-examine. 


Cross-Examination 
By Mr. Rank: 


Q. Mr. Owens, will you get the records that you 
brought in response to the subpoena, please? 

A. Yes. [223] 

The Court: Have you examined any of these be- 
fore, Counsel ? 

Mr. Rank: I would like to examine them now, 
if the Court please. 

The Court: You cannot convert the trial into a 
discovery proceeding. 

Mr. Rank: If the Court please, I am not going 
to spend any time examining them now. I just want 
to identify them. 

The Witness: There is the log haul reports. 


(Handing a book to Mr. Rank.) 


Q. (By Mr. Rank): This looseleaf volume that 
vou hand me, as I understand, is the only record that 
vou brought in response to the subpoena? 

A. No, I have other records here. 

Q. Oh, I did not know. 

A. That is the log sales and that is the contract 
Joggers (handing two additional books). 

Mr. Phelps: What was the first one? 

Mr. Rank: Let us identify them by name. The 


Union Bond & Trust Co. 2m 


(Testimony of Paul C. Owens.) 
first volume handed me is the Jog haul book, is that 
correct ? 

The Witness: That is correct. 

Mr. Rank: For identification purposes, may we 
mark that Defendant’s Exhibit next in order. Mark 
it for identification. We suggested a little while 
ago that we follow the exhibits in the pre-trial. This 
will then be P. [224] 


(The book referred to was thereupon marked 
Defendant’s Exhibit P for Identification only.) 


Q. (By Mr. Rank): Can vou explain generally, 
Mr. Owens, what this book contains? 

A. That book contains the list of every ticket 
that was hauled by Union Bond and Trust Com- 
pany, and it is used primarily for the payment to 
our log truckers. 

Q. Does it contain a record of the quantities of 
logs removed from the properties ? 

A. It does, and it is broken down by redwood 
and fir. 

Q. Would it show in here the records by land- 
ings and by the loggers themselves ? 

A. That book there would not show by the 
loggers. Yes, it would, too. I take that back. It 
would. 

Q. This post book that I have, what do you eall 
that ? A. That is the contract loggers. 

Q. Generally what does this book contain, what 
information ? 

A. The information is put down in a recapped 
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form, so that we pay our loggers each period. The 
scale is broken down as to wood scale and net scale, 
from which they are paid, net scale, from which 
they are paid, net scale. 

Mr. Rank: May this be marked Defendant’s Ex- 
hibit next in order for identification ? 


(The volume referred to was thereupon 
marked [225] Defendant’s Exhibit Q for Iden- 
tification only.) 


The Witness: That is the log sales. 

Q. (By Mr. Rank): Generally speaking, what 
information does this book of log sales contain? 

A. That contains where the logs went, to what 
mill, what the scale was, and how much the mills 
paid as to scale. That gives you a breakdown, the 
gross and net seale. 

Mr. Rank: I ask that that be marked. 


(Whereupon, the volume referred to was 
marked Defendant’s Exhibit R for Identificea- 
tion only.) 


Q. (By Mr. Rank): Not being a bookkeeper, 
Mr. Owens, do any of these documents contain the 
information as to the stumpage for the Ward prop- 
erty? 

A. You could work it out, yes. You could work 
it out from these books. 

Q. In other words, it would be a matter of going 
through the books and making computations? 
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A. There would not be too much computations 
to make. It is broken down in there. 

Q. These are the—all the books that you main- 
tained for Union Bond and Trust? 

A. That is correct. 

Q. Now, what different type of book did you 
maintain for the [226] Coast Redwood ? 

A. The Coast Redwood? 


Q. Yes. 
A. Well, there is a good number of books that 
are kept. 


Q. Let me shorten this. Insofar as the stump- 
age records were concerned ? 

A. Well, just one more book showing the break- 
down by sections and settings, settings and sections. 

Q. That was the book from which you made 
your monthly recaps? 

A. That is correct. It was typed from that book. 

Q. And you did not keep that book for Union 
Bond and Trust Company ? A. No. 

Q. How long were you employed by any of the 
Wilson companies, Mr. Owens? When did you 
start? A. I believe in 1947. 

Q. And where did you start? 

A. At Compton. 

Q. How long were you at Compton? 

A. Until the early part of 1948 or the spring 
of 1948. 

Q. What was your position or job there? 

A. As accountant. 

Q. And then you moved to Eureka or Arcata? 
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A. That is correct. 
Q. And went with the Coast Redwood Com- 


pany ? [227] A. At Klamath. 
Q. Mr. Wilson was President of the Coast Red- 
wood Company ? A. Insofar as I know. 


Q. You have seen his signature as President 
many, many times, have you not? 

A. That is correct. 

Q. And he was also President of the A. P. Wil- 
son Lumber Company ? 

A. That is right, from the same information. 

Q. And also President of Union Bond and 
Trust? A. That is correct. 

Q. When you first went to Coast Redwood, what 
were your duties ? 

A. Well, when I first went up there, right at 
the start, I was hired there as an accountant, more 
or less along the same lines. 

Q. Were you Office Manager when you first went 
there? A. No, I was not in a true sense. 

Q. When did vou become office manager? 

A. Ob, within, I would say, two months, two 
months’ time. 

Q. Are you an officer of either Coast Redwood 
or Union Bond and Trust Company ? 

A. Not that I know of. 

Q. I show you a letter, Mr. Owens, taken from 
a folder handed me by counsel, a letter dated Feb- 
ruary 28th, 1953, on the letterhead [228] of the 
Union Bond and Trust Company from Mr. Wilson 
to Coast Redwood, Attention Mr. Paul C. Owens, 
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Vice President. A. That is unbeknown to me. 

Q. For all you know, you may be Vice President 
if the President called you that, but you do not 
know about that? Al Wat 1s correct, 

Q. And the same is true with respect to the 
Union Bond and Trust Company ? 

A. Oh, I see that is just the letter. That is right. 
I have never seen any correspondence on Union 
Bond though like that. 

Q. Who is your immediate superior while vou 
were working for Coast Redwood during the entire 
time after you became Office Manager? 

A. Well, there was a time there when Mr. 
Bready was the General Superintendent, up until 
the sale of the mill in 1948, in the fall, so he was 
at that particular time. 

Q. You mean the General Superintendent of the 


mill operation itself? A. Well, in the office. 
Q. Then the sale was made to Hull, and then 
what did von do? A. [ staved with Hull. 


Q. You stayed with Hull? 

A. Istaved along with Mr. Hull, that is correct. 

Q. And you continued with Mr. Hull until Mr. 
Wilson took the [229] property back? 

x That is correct. 

@. And you then stayed with Coast Redwood 
continuously until the present time, except for the 
arrangement with the creditors? 

A “tres correct 

@. During the last year and a half from whom 
have vou taken your orders ?/ 
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A. Well, for the last year and a half I would 
say it would be primarily—I mean speaking of 
orders, from the auditors or from Mr. Wilson. The 
auditors have set about certain things that they 
wanted insofar as Union Bond and as far as the 
Coast Redwood; my orders have come from the 
Court or the Court representatives, and Mr. Wilson 
as Debtor in Possession. 

Q. Youstated that the Union Bond logging oper- 
ations commenced in Section 16 in about April, 
1953? A. I believe that is correct. 

Q. The Union Bond and Trust Company had 
not conducted any logging operations before that 
to your knowledge? 

A. Not known to me, no, never. 

Q. In fact, to your knowledge, had Union Bond 
and Trust Company conducted any type of business 
operation ? A. Well, that I do not know. 

@. I mean within your knowledge? 

A. Not within my knowledge, no. 

Q. When the arrangement was made with the 
creditors, and [230] for the creditors, you continued 
receiving information from the woods at the Coast 
Redwood Office ? A. Most of the time, yes. 

Q. Your direct information from the woods as 
to the quantity of logs is these scale slips to which 
vou have referred ? A. That is correct. 

Q. As I understand, they would come in usually 
daily for the previous day’s operation? 

ie Dhat is right. 
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Q. They would come in from Mr. Elliott, both 
the yellow, the white and the pink shps? 

A. Well, you didn’t always get the pink copy 
every day, no. 

Q. That had to wait sometimes for the trucker 
to bring it back, until it may be a day or so late? 

A. That is right, or a month. 

Q. How many times has it been a month late. 
Mr. Owens? 

A. Oh, I would say that there are probably 
fifteen tickets every month that you never get. 

@. Other than that, when do they come? 

A. Anywhere from a day to a month, as I say. 
Sometimes our truckers do not even bring them in 
until the end of the month. 

Q. When you receive the pink and the white 
sips—I am referring now to the Coast Redwood— 
what was done with them first? Furst of all, how 
did they come in? Jn what fashion? [231] 

A. The tickets came in in an envelope. Are you 
speaking of Coast Redwood ? 

Q. Iam talking about the Coast Redwood office. 

A. The tickets came in in an envelope marked 
““Coast Redwood’’ into the office. They were brought 
there in the evenings. 

Q. Both pink and white in this envelope? 

A. ‘That is correct, and along with that the log 
haul recap that was made by Ken Elliott. That 
was the normal procedure. Sometimes they were 
dropped off in my Arcata office, and the following 
day they would be picked up and brought out to the 
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mill. Do you want me to follow through with this 
procedure of handling these tickets? 

Q. Yes, you can follow the procedure so far as 
the slips are concerned. 

A. As far as the slips are concerned, then, they 
were taken to the mill and sorted, the whites from 
the pinks. The pinks were placed on clip boards, 
each series on a separate board. The board was 
kept up for the entire month and filed on the board. 
The white copies were placed—we have a pigeon- 
hole affair. It is a big shelf affair with little holes, 
and over each shelf is the name of a party whose 
stuff is put in that box for them. The Coast Red- 
wood tickets, white copies only—we had a hittle 
clip, and each day they were all put together and 
placed in a certain box. The pinks were then placed 
on our clip boards. The Union Bond tickets also; 
the [232] same story was on them. 

Q. In other words, did the Union Bond tickets 
go to the Coast Redwood office? 

A. They did part of the time, by the same token 
as Coast. 

Q. And part of the time to your office? 

ome) Dat isecorrect: 

Q. Proceed. 

A. Then our procedure was that—well, there was 
a time there that I was doing it myself at the mill, 
with Union Bond, entering in the books myself, and 
then later on, as I had more help that was able to 
do it, the white copies were taken to my office 
either every day or every two or three days, when- 
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ever it happened to be convenient for somebody, 
if he was going to town, and the Coast stayed there 
at the mill, and were entered at the mill. 

Q@. Then when the white copies were entered— 
and I am referring now to the Coast Redwood 
shps—when the Coast Redwood white slips were 
entered, the information from them was entered 
into the books, what was done with those ships? 

A. With the white copies? 

Q. Yes, of Coast Redwood. 

A. When they were all entered? 

Q. Yes, after you were through entering them 
in the stumpage record. 

A. Yes. The bundle was marked and put back 
on file. [233] 

Q. They were kept there and not sent on to 
Portland ? a Ol, Sito: 

Q. What happened to the pink of Coast Red- 
wood ? 

A. The pink for Ward goes to Ward at Orchard 
Lake. 

Q. What would you do with them first before 
you sent them to Ward? 

A. After the end of each month we would allow 
some 10 or 15 days for all of our pinks that were 
outstanding to see if they would eventually come in. 
If they did not, within a given time, we would pull 
the white slip, take them to town, have them photo- 
stated, and put them in the proper order in the 
bundle. The tickets were bundled up, the pinks and 
photostatic copies, and mailed to Orchard Lake. 
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Q. And then what? 

A. Mailed to Orchard Lake. 

Q. To the Wards at Blue Creek, Orchard Lake? 

eee hat is correct. 

Q. Let us go on with the procedure so far as 
the Union Bond & Trust Company scale tickets were 
concerned, and I am referring now to the period 
from, say, June of 1953, on through the year. 

A. Well, the pinks 

Q. The whites and the pinks. How did you get 
them, from whom did you get them, and what did 
you do with them? . 

A. The pinks came to the mill the same as the 
others did, except as I say, when they were dropped 
into my office and [234] had to be relayed out there. 
But after our pinks were in the mill there, at the 
close of each month, during I believe practically all 
of 1953 there was no emphasis placed on missing 
pink tickets. We did not deem it necessary because 
we were going to keep them in the vault or file 
them. We just kept them. We tied them up to- 
gether and had a little slip where there was one 
missing. But we did not have any photostatic 
copies made hecause we did not see any need for it, 
and they were all filed in the back office. 

Q. In the hack office at the mill? 

A. That is correct. 

Q. Did you file them, or were they filed under 
your instruction or direction? 

A. That is right. Somebody filed them. 

Q. You knew where they were? 
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A. The pinks, yes. 
@. What about the white copies? 
A. The whites periodically were mailed to Port- 


Q. First of all, were they sent up to your office? 

A. The whites? 

®. Ves. A. Qh, yes. 

Q. What did you do with them at your office? 

A. The girl in my office, after she started enter- 
ing work, she would enter them in the three books 
that you have there. [235] That would be the nor- 
mal procedure for her. Then she would place them 
in a cubbyhole at the end of each period or half, 
and at the end of each month or thereabouts I would 
pick them up, or even a couple of months sometimes 
would accumulate there, and I wouldn’t do anything 
with them. 

@. When you picked them up what did you do 
with them? A. ‘Thev were normally mailed. 

Q. To where? A. To the Portland office. 

Q. To the Portland office of the Union Bond & 
Trust Company ? 

A. That is right, at 1101 South Fifth. 

Q. Let me see if I get the difference between 
the records that you kept for Coast Redwood and 
Union Bond & Trust Company. In the Coast Red- 
wood records, in the so-called stumpage book, you 
had pages daily showing the scale slip number, the 
quantity on the shp, the property from which the 
logs came, the section, and the logger that did the 
logging? 
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A. TI don’t know whether it had—let’s see—no, 
there is nothing about who logged it on there, no. 

Q. Then what information was there? 

A. It had everything but that. 

Q. Everything but that? A. That is right. 

Q. So as far as Coast Redwood was concerned, 
assuming the girl had performed her duties and 
made the entries in the [236] morning, you could 
open that book today, for example, and read off 
the quantity of logs that had been received the day 
hefore, could you not? A. In the stumpage? 

Q. Yes. 

A. That was not maintained daily, no. The place 
where I would get that would be out of our log 
haul book. That was maintained daily. 

Q. What did you use the stumpage book for in 
Coast Redwood? 

A. Well, the only use we had for it for years 
was for making up these recaps. At one time they 
didn’t have a regular ledger. They were kept on 
work sheets. Work sheets are lost in the shuffle, 
and so forth, and so T started to keep them in the 
ledger. The only purpose I had in mind was for 
maintainig a permanent record that we could al- 
ways have on file, and for typing up these reports 
it is a lot easier if you had a book to type from. 
That was the only purpose. 

Q. And also it would he easier for you to get 
information as to the quantity of logs removed for 
any particular period, whether it was a two-week 
period, a month period or a day? 
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A. It was not needed for that, no. We had 
other records for that. It served no purpose for 
that. Other than for a stumpage analysis they 
served no other purpose. 

Q. Why didn’t you keep that type of record for 
Union Bond & Trust Company? [237] - 

A. Well, so I stated, because right off the bat I 
didn’t figure it would ever be necessary and I was 
not told to. After my talks with Herdon—and if 
I was going to send records to Portland, and I had 
no knowledge in any way, shape or form as to their 
relationship with any timber. I still do not have. 

Q. What information did you send to Portland 
periodically, Mr. Owens, other than these white 
tickets? 

A. Oh, cancelled checks, check copies, deposit 
copies of monies that we received from mills for 
logs, and various other information, correspondence, 
bills. 

Q. Information as to the money received from 
the sale of logs? A. Oh, yes. 

Q. Information as to the money received from 
Coast Redwood, Company for the five dollar a 
thousand stumpage ? AL iat is reht, 

The Court: What was that last? I didn’t un- 
derstand that. 

Mr. Rank: That has not come out as yet, if the 
Court please. 

Q. Under the arrangement between Union Bond 
and Trust and Coast Redwood, during the time the 
Creditors Committee was logging—let me put the 
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question this way. What was the arrangement inso- 
far as the payment of stumpage by Coast Redwood 
to Union Bond & Trust? [238] 

A. Well, they were to pay five dollars a thou- 
sand for all logs except those going to Arrow 
Mills or California Barrel, as I recall. 

Q. In other words, Coast Redwood was to pay 
the Union Bond & Trust five dollars a thousand for 
all logs removed from the Ward lands? 

A. Well, Ward and Sage. 

Q. We are just dealing with the Ward lands 
here, Mi. Owens. A. That is right. 

Q. How was that payment made? 

A. Well, it was made every week. 

Q. By whom? 

A. Well, it was made by Coast Redwood Com- 
pany by check. 

Q@. Who drew the check? 

A. There were two of us. There were two people 
on the checks of Coast Redwood Company. There 
were three members of the Creditors Committee in 
Eureka and two of them had authorization to sign 
a check with me, and then myself and one of their 
two signed the check. 

Q. Who drew the checks? 

A. Well, the checks were all drawn at the office. 

Q. All drawn at your office and by you, weren’t 
they? 

A. No, they were drawn at the office of Coast 
Redwood. 

Q. Under your instructions or your directions? 


Union Bond & Trust Co. 330 


(Testimony of Paul C. Owens.) 

A. That was under the direction of the court 
order. [239] 

Q. But you were in charge of the Coast Red- 
wood office, were you not, Mr. Owens? 

A. Oh, yes. 

Q. Let us not quibble about this. 

A. That is right, yes. 

Q. Then to whom was the check delivered? 

A. It was delivered to Umion Bond & Trust 
Company. 

Q. To whom for Union Bond & Trust Company ? 

A. Well, it was picked up sometimes by some- 
body—possibly there was two or three people that 
did banking for Union Bond & Trust Company. 
It might have been banked by any one of them. I 
might have banked it, My. Wilham Charles might 
have banked it, or one of my girls may have 
banked it. 

Q. In other words, it was either picked up by 
you or by somebody employed by vou or working 
with you? AY eThat ismient: 

Q. Then what was done with the check? 

A. It was deposited in the bank account of the 
Union Bond & Trust Company. 

Q. In the Bank of America at Arcata? 

A. That is correct. 

Q. And that was done weekly? 

A. That is right, that is correct. [240] 

Mr. Rank: We are gomeg into that matter 
further further on. if the Court please, the paving 
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of the Coast Redwood and the money to Union 
Bond and Trust Company for those logs. 

The Court: Did you have anything to do with 
the payment of the account of the Union Bond & 
Trust Company? 

A. You mean paying out funds? 

Oo Yes. 

A. Well, yes, I paid funds out under orders of 
Mr. Wilson or for current bills which I was author- 
ized to pay. 

Q. Did you pay. the account of Union Bond & 
Trust Company to Ward? 

A. No, no, I had nothing to do with that. 

Q. That wasn’t handled by you? A. No. 

Q. (By Mi. Rank): Mr. Owens, you say you 
had nothing to do with that. You did have some- 
thing to do with it. A. Not as far as paying. 

Q. As far as paying, arranging to pay or trans- 
ferring money for that purpose? 

A. For that purpose I say no; I never knew for 
what purpose any money was transferred. 

Q. Mr. Owens, it is your testimony that at no 
time did you, either before or after discussion with 
Mi. Wilson, transfer specific amounts of money 
over to cither the Union Bond & Trust account at 
Portland or the Union Bond & Trust account [241] 
at Los Angeles for the purpose of paying Ward 
stiunpage ? 

A. A specific amount for stumpage? 

Q. Yes, or any amount. Let’s find out what 
vou did. 
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A. Well, there was money transferred, Mr. 
Rank, but te my knowledge I never was advised 
as to when a stumpage payment was to be made. 

Q. That is your testimony now, is it, Mr. Owens? 

A. As far as I know, yes. 

Q. And you never discussed with Mr. Wilson 
how much money was to be paid to the Wards for 
any particular month? A. Oh, yes, I did. 

Q. And then transferred that money to the Los 
Angeles account or the Portland account for pay- 
ment? 

A. There was money transferred, My. Rank, but 
T don’t know for what usage it was to be put. I 
had no knowledge, I never questioned Mr. Wilson, 
when he wanted money transferred, what use it was 
being put to. I never questioned him. It wasn’t 
iny business. 

Q. Now, Mr. Owens, did you in addition, or 
maybe it is in these records right here, keep such 
records as the total volume of sales of logs by 
month; in other words, the dollar value which you 
received ? 

A. There is no dollar value there, no. 

Q. In other words, there is no information in 
these books? A. No. [242] 

Q. As to the total amount that Union Bond & 
Trust received during any of these months for logs 
sold? 

A. No, that would have to be taken off your 
slips, at the mill. 

Q. But you didn’t keep any record? 
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A. There is no dollar value there; there is the 
footage volume there. 

Q. I wonder if you would show me that footage 
value by month? 

A. Yes. That isn’t totaled by the month there, 
but there is a total for each half month, and you 
can get a total. There is the total redwood and fir 
for that half. That is the way it is right through 
the book. 

Q. While you are down here, do any of these 
books have any information as to the total deposits 
in the bank? 

A. No, no, there is no cash book. 

Q. Do any of these books have any information 
as to who the checks were drawn to? A. No. 
Q. You didn’t keep any such? A. No. 

Q. No information of that type? 

A. During the month I did, Mr. Rank, such as 
a report like Mr. Elliott would be using, but only 
for the purpose of maintaining a balance in the 
hank, and not as an original book, which I had no 
responsibility for keeping. [243] 

Q. Did you keep a list of checks which were 
drawn against the account, and keep it as a perma- 
nent record ? A. No. 

Mr. Rank: Shall we take the recess? 


(Short recess.) 


Q. (By Mr. Rank): I believe you testified, Mr. 
Owens, that in April of 1953, when Union Bond & 
Trust Company started logging, that you began re- 
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ceiving seale slips for Union Bond & Trust logging, 
marked Section 16? A. That’s right. 

Q. And you say those slips had a ‘‘W”’ on them? 

A. I said I thought they did, Mr. Rank; I am 
not sure of that. 

@. And then did you receive any additional 
seale slips, with notations other than Section 16? 

A. I don’t recall. I just happened to know that 
they were logging in 16. At that particular time, it 
was something new to me. 

Q. Did you subsequently, in the next month or 
two, notice they were logging someplace else? 

A. Oh, it was a couple of months, I guess, after 
that. 

Q. Where did you notice they were logging? 

A. Well, I believe it was—let’s see—it must have 
been 32, I think. 

Where was that? What property was that? 
That was Ward property also. [244] 
Section 18? A. No, 32. 

Did they log Section 18 also? 

Well, I believe they did, much later on. 

When you received these first slips of Section 
16, as I understand they went to your office first, the 
white slips, or did they? 

A. No. Those came to the office of the mill at 
first, because I was doing the work there, at that 
time. 

Q. But then subsequently, or later on, they 
started coming to your office? 

A. Well, periodically; but there was never—it 
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was never something that was done every day; no. 

The Court: I will have to interrupt you there. I 
haven’t quite got the distinction that you are making 
there. Didn’t the Union Bond log the same property 
that the Coast Company had logged? 

The Witness: At the start of this; no. No; it 
was all new property to me. 

Q. (By Mr. Rank): Well, for the first month or 
two, when you say you saw the slips with Section 16 
on them, they were then logging: 

A. I don’t think it is on the map. 

Q. Not on that map? A. No. [245] 

Q. Then, however, you began receiving slips 
showing different section numbers; is that correct? 

A. Yes; I believe they probably had them on 
there. I don’t recollect, offhand. 

The Court: Did those slips cover areas where 
Coast Redwood was also logging? 

The Witness: Where they were logging? 

The Court: At that time; yes. 

The Witness: Not in the same area. 

Q. (By Mr. Rank): What do you mean, in the 
same area? 

A. They weren’t logging on Sage lands—the 
Union and Coast weren’t logging off the same land. 

Q. Would you say—for example, Section 30 is 
Ward property. Did you see any slips for Section 
30? 

A. Probably some came in later on; yes. Right 
now [ wouldn’t sav whether they actually did, al- 
though I believe thev did. 
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The Court: What has confused me, counsel, is 
that I understood, from the statement of the at- 
torney, that the Union took over logging operations 
at some time because of the involvement of the 
Coast Company. Isn’t that right? 

Mr. Phelps: That was later; towards the end of 
June, I believe. 

Mr. Rank: They both continued logging. 

The Court: At some time towards the middle of 
1953——_ 

Q. (By Mr. Rank): They were both logging; 


is that correct? [246] A, “hats right. 
Q. They were both logging Sage and Ward 
properties ? 


A. That is correct. They were both logging in 
April, as far as that is concerned. 

Q. But in April, according to your testimony, 
Union wasn’t logging in any of this property cov- 
ered by this agreement shown on the map here? 

A. No; J don’t think they were. 

Q. It wasn’t until the first of July that they com- 
menced logging in any of this property, as shown 
on the map? 

A. I wouldn’t say without looking 

The Court: Is that correct? 

Myr. Phelps: Yes, vour Honor; late in June, they 
commenced. 

Mr. Rank: Two or three days in June, and then 
from then on. 

The Court: That is what I understood counsel 
to have said. 
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Q. (By Mr. Rank): When these slips went to 
your office, in which of these books, would entries 
be made from the slips? 

A. Oh, yes; in the log haul book, and the log 
sales book. 

Q. These two books here? A. That’s right. 

Q. <And those are the only books in which entries 
would be made from those slips? A. Yes. 

Q. Is there any entry in here which shows Sec- 
tion 18 or [247] Section 32? 

A. No; there is not. 

Q. You kept notebooks of records showing that? 

A. No. 

Q. No entries showing in the books that any par- 
ticular logger worked in Section 18 or Section 32? 

A. No. 

Q. You kept no permanent record of that? 

A. No. 

Q. I believe you testified that you have no cash 
book and no records of cash deposits or cash receipts 
or anything else? 

A. No. Because they are all sent to Portland, 
to go in their permanent records. 

@. And the record of the receipts of the Union 
Bond & Trust Company, for monies received from 
Coast Redwood for Ward stumpage; what records 
did you keep, with regard to that? 

A. Well, actually none. The only thing that 
was done there, is that a deposit tag was made out, 
and on the face of the duplicate tag, it was marked, 
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‘Coast stumpage,’’ and that was sent to Portland. 
That was as far as I went, inasmuch as I maintained 
no records as to stumpage or depletion there. [248] 

Q. Now, when you started receiving scale slips, 
showing Sections 18, 32 and 30, did you know they 
were from Ward property, covered by this agree- 
ment? Did anybody call that to your attention? 

A. I didn’t know that, Mr. Rank. 

Q. You didn’t know that? 

A. No, sir. I have no knowledge as to whether 
that agreement, or any agreement, covers as to 
stumpage, what stumpage. 

Q. When you received the scale slips at Coast 
Redwood for both Sage and Ward lands, how did 
you distinguish them ? 

A. One was marked with a ‘‘W”’’ and one with 
anes.” 

Q. And also with the Section number from which 
the logs came; is that correct? 

A. That is correct. 

Q. When you received slips with the same infor- 
mation for Union Bond and Trust Company, and 
you saw where it referred to the same sections that 
you saw for Coast Redwood, what did you think? 

A. The same sections? 

Q. Yes. 

A. I didn’t pay any attention to that. As a mat- 
ter of fact, I wasn’t entering Coast and Union on 
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them myself, so I wouldn’t have had occasion to see 
ait 

Q. What was the occasion, when you’ had this 
conversation with Mr. Wilson, in which he told you 
what to do with these section [249] 16 slips? 

A. What was the occasion? 

Q. Yes; did you phone him, or did he phone you? 

A. No;I believe I phoned him probably. Because 
in the past, it has always been our understanding 
with Mr. Wilson to try to get the tickets out by the 
20th of the following month. So, inasmuch as they 
started up there in April, presumably, I would have 
called Mr. Wilson some time the middle of May, 
and asked him what to do with them. 

@. And he told you what? 

A. At that time, he told me that Union owed no 
stumpage. He says, ‘‘Just file them.’’ He says, 
‘‘Some future time, I may want them,’’ or words 
to that effect—which J did. 

Q. But you knew this was the Ward property? 

A. I assumed it was. 

Q. Did you have any further conversation with 
him in that regard? 

A. No; I had no occasion to. 

@. Did you have any conversation with Mr. Wil- 
son during the balance of 1953, concerning this mat- 
ter? I am referring now to the reporting that was 
being done of Ward logs removed by Union Bond 
and Trust Company. A. J don’t believe so. No. 

Q. When you saw the scale slips coming in from 
Section 32, which was the same Section for which 
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you were paying for, for [250] Coast Redwood, did 
you call that to Mr. Wilson’s attention ? 

A. No; because I had no occasion to even notice 
it, Mr. Rank. 

Q. When you prepared the monthly recap for 
Coast Redwood, your testimony is that you tried to 
get it out as close as you possibly could to the 20th 
of the following month? A. That is meht. 

Q@. And you sent one copy to Ward and one 
copy to Wilson or Union Bond and Trust? 

A. That I am not sure of during this period of 
time you are referring to. It is more or less like 
the old days when Mr. Wilson got the log haul re- 
eaps; whether they were mailed out promptly, I 
couldn’t say. 

Q. And did you prepare any recap of the Union 
Bond and Trust Company logs? 

A. No. I never have. 

Q. Why not? 

A. Because that goes back to the very start of 
this thing; and as far as 1 was concerned, I didn’t 
have to. 

Q. Did you have any records there from which 
you could have prepared a log-haul recap? 

A. No. 

Q. Do you recall when Mr. Fletcher telephoned 
you and called your attention to the fact that there 
might be a discrepancy in the report for the month 
of October? [251] 

A. I don’t know whether he said that or not. 
He said he wanted Mr. French—I believe he wanted 
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Mr. French to come over and see the records. 
Whether he said anything about a discrepancy or 
not, I don’t know, M1. Rank. 

Q. Our records show here, Mr. Owens, to re- 
fresh your memory, that that phone call was on 
February 11. Would you say that that is approxi- 
mately the time as far as you are concerned? 

Mr. Phelps: What record is this? 

Mr. Rank: The letter that Mr. Fletcher wrote 
to Mr. French, in which the postscript was added: 


‘“‘T just got through talking to Mr. Owens.”’ 


Mr. Phelps: J didn’t notice that. It doesn’t 
matter. If you state that is a fact, that is good 
enough for me. 

Q. (By Mr. Rank): Calling your attention, Mr. 
Owens, to a postscript of Mr. Fletcher’s letter to 
Mr. French, in which he states as follows: 


‘“‘Under date of February 11, 1954, I was 
just able to contact Paul Owens at his office in 
Arcata. He states that he has a copy of the 
statements and logging slips for the month of 
October.”’ 


and so forth. Would you say that that is about the 
date that he called you? 

A. Well, I couldn’t say right offhand. 

Q. Approximately around that time, is that it? 

A. It probably was, as far as I know. [252] 

Q. As far as vour recollection goes; that is 
right? 

A. Yes. I don’t even recall it at all, hardly. 
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Q. After that phone call from Mr. Fletcher, did 
you talk to Mr. Wilson, either personally or by tele- 
phone? 

A. I probably did. During that period and for 
some time we maintained a very good deal of tele- 
phone conversation. I probably did. 

Q. Did you report to him the fact that Mr. 
Fletcher called you? 

A. Well, I would presume I did. Now, I wouldn’t 
say for sure. 

Q. And what is your recollection as to what you 
told him? 

A. Well, as I recall, I told him that he called 
and wanted Mr. French, who was the local repre- 
sentative of theirs—he wanted to come over to see 
the records. As far as I was concerned—I asked him 
—I believe I did ask him, as far as he was con- 
cerned, if there was anything wrong with it. 

He said, ‘‘No.”’ 

Q. He told you to go ahead and let Mr. French 
see the records? A. Yes. 

Q. Union Bond and Trust Company records? 

A. No; there wasn’t any mention made about 
that. At the particular time he called, as I recall, 
there wasn’t a mention made as to the difference 
between Coast and Union Bond [253] records. 

Q. You knew there before that Mr. French went 
to the Coast Redwood Company office and examined 
the Coast Redwood records? 

A. It was some time afterwards, yes. That is 
when I believe I called him. 


348 Harold L. Ward et al., vs. 


(Testimony of Paul C. Owens.) 

Q. Do you recall, Mr. Owens, sending out the 
monthly recap for November and December, 1953, 
for the Coast Redwood logs? 

A. Well, it was sent out, so I presume it went out 
in the regular course of business, yes. 

Q. Do you have any recollection as to the quan- 
tities ? A. Not exactly; no. 

Q. Ishow you, from Defendant’s Exhibit J, pre- 
trial, your monthly report or recapitulation for 
Blue Creek for the month of November, 1953, and 
ask if that refreshes your recollection that that is 
the report you sent? 

A. Well, it looks lke it is, yes. 

Q. And it shows how many feet? A. 11,797. 

Q. Of redwood? A. Of redwood only. 

@. And the same in December, and the quantity 
in December ? 

A. Total m December, penciled figures, 257,519 
feet. 

Q. Let me call your attention to the previous 
months, or for the month of October; and give the 
quantities shown by that recap. [254] 

A. The quantities as shown in pencil—inciden- 
tally, these pencil figuives are not mine—is 1,301,857. 

Q. However, those figures are the addition of 
the totals of your figures ? A. Yes. 

Q. Now I show vou, Mr. Owens, a letter on Coast 
Redwood Company stationery, from you to Harold 
L. Ward, dated February 16, 1954, and ask you if 
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that is your signature, and if you recall signing it, 
in the ordinary course of business? 

me Y esicait is. 

Mr. Rank: The letter reads as follows: 


‘Mr. Harold Ward, 

‘*Blue Redwood Co., 
“Orchard Lake, Michigan. 
“Dear Mr. Ward: 

‘“Some time ago, we sent you a few log tickets for 
the months of November and December, 1953. These 
tickets for the month of November, totaled 11,797 
feet; and for the month of December, 257,519 feet. 

“The total logs removed for the month of No- 
vember were 2,060,425 feet, and for the month of 
December, 2,953,271 feet. The balance of the tickets 
for these months are being sent to vou, airmail, this 
date. 

‘Yours very truly, 
“PAUIDEA, OWMNS 2000 

Is it correct, Miv. Owens. that those additional 
figures that you put in there were figures showing the 
quantities removed by Union Bond and Trust Com- 
pany for the months of November and December? 

A. As I recall, I believe—I don’t know whether 
they were additional figures or if they were added 
to them, but the figures in there, ves. 

Q. In other words, the first figures were Coast 
Redwood figures, and the large figures were the 
total of Coast Redwood and Union Bond and Trust ? 
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A. Either a total or additional amounts. Which- 
ever it was; I don’t know offhand. 

Q. To your knowledge, so far as you were con- 
cerned, that was the first time, was it not, that any 
logs removed by Union Bond and Trust were re- 
ported in any manner to Wards? 

A. To my knowledge, yes. 

Q. Will you explain, Mr. Owens, under whose 
directions and instructions, you sent that letter? 

A. Well, that letter was made up on my instruc- 
tions from Mr. Wilson through a telephone con- 
versation. 

Q. After you told him about Mr. Fletcher’s call? 

A. That, I don’t believe, has no bearing. I 
don’t know whether it does or not. 

Q. Whether it has a bearing or not; was it after 
your reporting Mr. Fletcher’s call? [256] 

A. That, I wouldn’t say. I don’t know. 

The Court: What is the date of that letter? 

Mr. Rank: February 16th. Mr. Phelps’ call was 
February 11th. 

Q. (By Mr. Rank). Where did you get this in- 
formation ? A. Where did I get it? 

Yes. A. Off the pink tickets. 
Q. You still had the pink tickets? 

A. That is right. 

Q. You had sent the white tickets on? 
A 

Q 


© 


That is correct. 
. You did not have any record of the white 
tickets ? Ee NO, Slim 
Q. Did you hear anything more about this mat- 
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ter, about the possible discrepancy of reporting, 
from February 16th on to May 12th, let us say, the 
time of termination? 

A. The exact day I heard, I wouldn’t say. I 
don’t really know, Mr. Rank. JI wouldn’t want to 
say. 

Q. From what source did you hear anything 
about it further? Before you answer that, Mr. 
Owens, I will let you think about that. 

Mr. Rank: We will ask that the exhibit just 
referred to, that is, Defendant’s J for identification, 
be marked in evidence as Defendant’s Exhibit J. 
It contains the monthly [257] recaps from January 
Ist, 1953, to the end. In other words, all the monthly 
recaps that he received. 

The Court: Admitted. 

Mr. Phelps: From January Ist on? 

Mr. Rank: 1953. 

(Defendant’s Exhibit J for identification was 
thereupon received in evidence.) 

Mr. Rank: I also offer the letter of February 
16th, which has just been referred to in the testi- 


mony, and ask that it be marked next in order. 
Mr. Phelps: No objection. 


(The letter referred to was thereupon re- 
ceived in eyidence and marked Defendant's 
Exhibit S.) 


Q. (By Mr. Rank): Now, have you had a 
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chance to think, Mr. Owens, as to the answer to the 
question ? 

A. Well, I have; but I do not actually know, 
Mr. Rank. I wouldn’t want to state. 

Q. From whom did you hear, if anything, about 
this matter next? 

A. I don’t even know that. There has been a lot 
transpired on this particular matter up there over 
a period of months. 

Q. Incidentally, you mailed the pink slips, cover- 
ing November and December, to the Wards, did you 
not? 

A. I don’t know whether I did or somebody else 
did. But I know they were mailed. I mean I person- 
ally took them out of [258] the file. 

@. You knew where they were all the time? 

A. The pink slips; yes. 

Q. They were not misplaced or lost or anything 
of that nature? A. No. 

Q. Bringing you up to the date now, Mr. Owens, 
of May 12th—that was the date notice of termina- 
tion was sent; do you recall? 

A. I had no knowledge of that. 

@. You had no knowledge? 

A. I mean as far as I was concerned, I don’t 
beheve I ever saw it. As a matter of fact, I never 
knew it, I believe, until you came to Eureka. 

Q. That was the first you knew about it? 

A. As far as the letter of termination, the first 
{ heard of it. 
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Q. The first you heard of any cancellation of 
the contract? 

A. Never knew it before that I know of. And I 
never have seen any evidence of the fact yet. 

Q. Did you have any conversation with Mr. Wil- 
son concerning this matter from the summer of 
1953 until May 12th, other than you have testified 
to here? By ‘‘this matter,’’ I mean a possible fail- 
ure of reporting Union Bond and Trust Company 
logs? [259] 

A. Well, we had a conversation. The exact time, 
I don’t know when it was. It has been some time ago 
when we had a conversation. Probably after you 
people notified him or somebody notified him of it. 
Then he wanted to know why I had not done it. 

Q. He wanted to know why you had not done 
what? 

A. Why I had not sent Union Bond out; why 
I had not made stumpage reports, and so forth. 

Q. What did you reply? 

A. My explanation was the same explanation 
given to this Court. 

Q. Do you recall, Mr. Owens, that Mr. Wilson 
was in Eureka at the time the notice of termination 
was sent and mailed, May 12th? 

A. I don’t offhand know that. He made a lot 
of trips there. 

Q. Let us go back a httle. Do you recall having 
a conversation with me on March 24th and 25th, 
1954? 
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A. If those were the dates—I don’t recall the 
dates. 

Q. Let us take March 24th, the first one. Where 
did that conversation take place, and when? 

A. Well, I talked to you at one time, I believe— 
well, it was in a nightclub, at Lindsey’s. 

Q. We met first where? In my room at the 
hotel? A. That is possible. [260] 

Q. Relate, as far as you can, our conversation. 
What do you recall of it? 

A. I wouldn’t want to be held to much on that 
conversation; not when I am drinking. I don’t 
want to be held to that conversation. 

Q. Were you drinking, when you first got there? 

Mr. Phelps: If your Honor please, I am going 
to object to this. It is hearsay. It is not binding 
on the defendant. 

Mr. Rank: It is certainly proper cross-examina- 
tion—statements at other times and places. 

The Court: It is proper cross-examination. 

Mr. Phelps: Do vou think it is, your Honor? 

The Court: I do not know what it is. He is ask- 
ing for what was said at some time to the attorney. 

Mr. Phelps: Is My. Rank proposing to be a wit- 
ness? I do not understand the purpose of it. 

The Court: I assume that counsel would not take 
up the time of the Court unless he was endeavoring 
to establish some different statement by the witness. 

Q. (By Mr. Rank). Do you recall the opening 
of our conversation? And that was before you had 
a drink, Mr. Owens. 
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A. No. I had some before I got there. 

Q. Well, I didn’t know that. 

A. AndsoI wouldn’t; and J wouldn’t want to be 
held too much to that one. [261] 

Q. Do you recall any of the conversation? 

A. Well, I wouldn’t want to have to put it on 
paper, if that is what you mean. 

Q. Do you recall asking me what I was doing 
up there ? A. Well, I presume I would do that. 

@. Do you recall my reply to you? 

A. Not in so many words; no. 

Q. Do you recall my reply to you, that I was 
looking into this Ward matter, this possibility of 
failure to report logs? 

A. You might have said something to that effect. 
I don’t know just what was said. 

Q. Do you recall my saying to you that I knew 
the picture, but I wanted you to talk and tell me 
what happened ? 

Mr. Phelps: If your Honor please, this is all 
self-serving. 

Mr. Rank: ‘This is a conversation on which we 
are entitled to cross-examine this witness and it will 
soon become very evident what we have in mind. 

Mr. Phelps: It is all self-serving. 

The Court: I do not think there is any such 
thing as a self-serving cross-examination. 

Mr. Phelps: Of the attorney saying, ‘‘Do you 
recall?’’ certain things being said, that is without 
foundation at the moment. The witness says he does 
not recall what Mr. Rank did say. Apparently, and 
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it is quite obvious, evidently, that the [262] condi- 
tions were such, if anything was done or said, Mr. 
Rank is in a position to say anything in the world 
was said, and put words into his mouth. 

The Court: That is true, but the Court is always 
in the position to evaluate the weight of that sort of 
thing. 

Q. (By Mr. Rank): Let us see, Mr. Owens. 
You said you had a drink before you arrived at the 
hotel. Where were you just before you came to the 
hotel ? A. Probably in my office. 

Q. In Arcata? A. Yes. 

Q. Is it possible that you had a drink there? 

A. Oh, certainly. I always have liquor there. 

Q. So you might have had some drinks there 
before you came to my hotel? A. Certainly. 

Q. At least when you arrived at the hotel, I did 
not have any drinks to your knowledge; had I? 

A. That I couldn’t say, Red. I don’t know. 

Q. Do you recall my making the last statement 
to you that I wanted you to tell me what had gone 
on? 

A. I wouldn’t know. You might have. As far 
as being held to any conversation in the evening 
there 

The Court: Mr. Witness, it is not a question of 
your being held to any conversation. All you can do 
is answer the [263] questions. If you do not remem- 
ber, you can say you do not remember; but it is not 
for what you said or not. It is only for you to 
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for what you said or not. It is only for you to 
answer the questions. 

The Witness: Well, I don’t remember; I will put 
it that way. 

Q. (By Mr. Rank): Does this refresh your 
memory then, that your reply to me was, ‘‘Red, 
I am not going to lie to you for nobody.’’ Do you 
remember that? Ame NG: 

Q. You and I have known each other for a long 
time ? A. That is correct. 

Q. We have always been very friendly; have we 
not? A. That is correct. 

Q. Do you recall then, going on and telling me 
the fact of the Union Bond and Trust logging in 
the Ward land and about talkmeg with Mr. Wilson 
about what you should do with the pink slips, and 
what he told you? Do youn recall any of that? 

A. I don’t recall the whole conversation; no. 
T don’t remember it, Red, that much. 

Q. Do you remember us having a conversation 
the next day, in the day time? 

A. Over the telephone; yes. 

Q. Do you remember us talking to each other 
personally and directly in your office ? [264] 

A. I believe you was in my office the next day; 
yes. 

Q. You had not been drinking then, had you? 

me NO. 

Q. So you should remember everything that was 
said? A. Yes; that is right. 

Q. Do you remember at that time, opening vou 
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cash book and showing me the figures of the dollar 
value of the sales of Union Bond and Trust month 
by month? 

A. Not month by month. I had a couple of sheets 
there, and you asked to see how J kept my records. 

Q. I thought you testified a little while ago that 
you did not keep any cash records. 

A. Month to month, and then I destroyed them, 
the same as I said on Ken Elliott’s log haul books. 
1 didn’t keep a record of that type. 

Q. How long did vou keep those records? 

A. Up to the end of the month, until my bank 
is reconciled. 

Q. Do you recall showing to me, Mr. Owens, 
your records for several months—in fact, the entire 
year of 1953, mnsofar as Union Bond and Trust 
Company was concerned ? 

A. No; not Union Bond. 

Q. Would you say, then, that you did not have 
those figures before you for several months? 

A. I might have had a couple of months. 

Q. But not all five months? [265] 

ie NOn0, 210! 

@. Do you recall, Mr. Owens, pointing to your 
shelf and showing me your Union Bond and Trust 
Company stumpage book? 

A. No. J think I pointed and showed you those. 
(Indicating exhibits.) 

Q. It is your testimony that you did not have 
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the Union Bond and Trust Company stumpage 
book ? 2X INTO), 

Q. Do you remember a little later in that day 
I was at your office and you were away and you 
telephoned me at the office and told me to go next 
door to Bready’s office and you would phone me 
there? 

A. I believe probably I did that day. 

Q. Do you remember why you told me to do 
that? A. You wanted to look at a book. 

Q. Why did you tell me to go next door? 

A. I don’t recall. Probably there was some 
people in my office. 

Q. What book did I want to look at? 

A. You wanted to see some figures on Union 
Bond and Trust. Which book it was I don’t even 
know, Red. 

Q. What did you tell me when I went next door? 

A. I don’t remember what it was. 

Q. Didn’t you tell me to write on a slip of paper, 
go in and hand it to your girl, and tell her to give 
me that book? [266] 

A. No; I don’t remember that, Red. 

Q. You do not? A. No. 

Q. Do you remember picking up the Union Bond 
and Trust Company stumpage book and meeting 
me at the Shell Service Station ? 

A. No, sir; I don’t remember that. 

Q. Do you remember letting me take that book 
that afternoon to get information from it? 


A. No; I don’t remember that. 
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Q. Do you remember my returning that book 
to you later that evening? 

A. You brought a book but I don’t believe it 
was that one. I don’t recall that. 

Q. Do you remember my telling you that I had 
photostatie copies made of the pages? 

A. No; I don’t remember that. 

Q. let me see those. Do you know the firm of 
Proctor’s Lab and Camera Shop in Eureka? 

A. Yes, sir. 


(Photostatic copies of documents handed to 
Mr. Phelps.) 


Mr. Phelps: I can’t look at all of these in a 
second. [267] 

Mr. Rank: I just say keep them in order. 

Mr. Phelps: I will keep them in order, certainly. 

Q. (By Mr. Rank): Will vou please examine 
these, Mr. Owens, without making any comment or 
anything? Just examine them and familiarize your- 
self with them. 

The Court: What are they? It saves a lot of 
time. What are they, Mr. Rank? 

Mr. Rank: Photostatic copies of the stumpage 
book, the very records Mr. Owens testified he did 
not keep. He forgot. 

The Witness: No. Those records were not kept 
by any of my people. 

@. (By Mr. Rank): Were these records kept 
in your office ? A. Not that I know of. 

@. These did not come from any records in your 
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office ? 2X0, Sik. 

@. You are sure of that? Aw Ys, sir, 

Q. And you are testifying to that at the present 
time, are you, Mr. Owens? 

A. Yes, sir. I can tell by the writing. 

Q. What girls were in your office in April? 

A. In April? Let’s see. Mrs. Denny, I believe; 
and I believe Mrs. Charley was there, too. 

Q. To refresh your recollection on that, didn’t 
Mrs. Denny come quite later than April ? [268] 

A. Yes; I guess she did. 

Q. You do not recognize the handwriting of any 
of these ? INS INO, 

Q. Where would you think this information 
came from, Mr. Owens ? A. Well, I don’t know. 
Q. What is the information that it contains? 

A. It looks to me like stumpage information 
all right. 

Q. In other words, it looks to you hke exactly 
the same type of book that you kept for Coast 
Redwood ? 

A. Similar, the same thing, practically. 

Q. Only this is Union Bond & ‘Trust Company, 
similar type of information ? 

A. That is correct. 

Q. In other words, this contains the information 
as to the quantity of logs removed each day, does 


it not? A. Yes; it does. 
Q. And the Section from which they were re- 
moved ? Ave Thatas Coxrregs. 


Q. The logger that did the logging? 
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A. That is correct. 

Q. The date? A. That is correct: 

Q. And summaries and totals? 

A. Well, I assume it is that; yes. But this is 
not any of [269] my people that did that. I mean 
just looking at the writing. 

@. Have you any idea where this might have 
come from? A. No, ‘sir: 

Q. Not the slightest idea? Who would have in- 
formation like this, if you wouldn’t have it? 

A. Idon’t know, unless you people would have it. 

Q. Well, that is a good guess, Mr. Owens. Were 
you instructed not to bring any records here? 

A. No, sir. I was instructed to bring all the 
records I had, Mr. Rank. 

Q. By whom were you so instructed ? 

A. The Court. 

Q. Anybody else? Ha, SO, 

Q. Did you talk to anybody about what records 
you were going to bring? 

A. I talked to, I believe, Myr. Mills and Mr. 
Phelps, and told them today this is what I had. 

Q. Did you talk to Mr. Wilson about it? 

A. I told him I was bringing all the records I 
had. 

The Court: You had better have these marked 
for identification. 

Mr. Rank: I will have them marked for identi- 
fication. 

Mr. Phelps: May we have those marked for 
identification ? 
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(The records referred to were thereupon, 
marked [270] Defendant’s Exhibit T for identi- 
fication.) 


Mr. Phelps: I see, your Honor, it is after 4:00 
o’clock. We have in mind the problem we were dis- 
cussing. Is this a convenient time to adjourn? 

The Court: Would you like to take an adjourn- 
ment now? 

Mr. Rank: The Court was planning to go a little 
later. It doesn’t make any difference to me. 

The Court: Do you have considerable more eross- 
examination of this witness? 

Mr. Rank: Yes; I will. 

Mr. Phelps: I will have some also. 

The Court: All right; 10:00 o’clock tomorrow 


morning. 


(Thereupon, an adjournment was taken to 
the hour of 10:00 o’clock a.m. on Wednesday, 
November 24, 1954.) [271] 


November 24, 1954, 10:00 A.M. 


The Clerk: Union Bond and Trust Company 
versus Blue Creek Redwood Company, further 
trial. 

Paul C. Owens on the stand. 
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PAUL C. OWENS 
a witness ealled on behalf of the plaintiff, being 
previously sworn, resumed the stand and testified 
further as follows: 


Cross-Examination 
(Continued ) 


Mr. Phelps: Ready your Honor. 

May I make one statement, Mr. Rank, with the 
Court’s permission ? 

iMro Rani: Yes. 

Mr. Phelps: If your Honor please, I think it 
appropriate to state this to your Honor, because 
last night, in going over the transcript, which I have 
obtained a daily copy of the transcript of the testi- 
mony, in going over that with Mr. Owens, it was 
quite apparent to me from the nature of the exami- 
nation that Mr. Rank had some specific record in 
mind. It was equally apparent to me, from what 
the witness testified, that he had one record in mind, 
and My. Rank had another, and because of that I 
questioned Mr. Owens at some length further, and 
found out and developed for the first time last night 
that apparently the situation is this—and I [273] 
advise the Court and counsel so that he may be ad- 
vised as to further cross-examination. 

The situation is this—and this can be developed: 
Apparently in the accounting field there is a dis- 
tinction between books, accounts and records of a 
firm and those work records which are the work 
records of the accountant used for reconciliation 
and the accounts used in the firm, and the use of 
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them is much similar to that of a lawyer’s notes. 
They are not audited, they are not reconciled, they 
are simply work records. 

Just these three documents were produced as 
called for according to Mr. Owens’ understanding 
of the subpoena as the records that he was keeping 
and attempted to keep for the Union Bond and 
Trust Company. It develops that in addition to 
that, Mr. Owens has, and had, other records which 
are his work records kept in his office and used for 
his own use. 

The Court: My. Phelps, I don’t hke to interrupt 
you, but we are engaged in taking testimony in the 
case 

Mr. Phelps: I understand. 

The Court: It makes it very difficult for the 
Court to distinguish between what statements are 
being made by counsel and what the evidence is 


in the case. 

Mr. Phelps: My only 

The Court: I just don’t know what you are get- 
ting at. If it is some comment on the evidence, I 
think you could bring [274] that out in the testi- 
mony of the witness. 

Mr. Phelps: I will do that, but may I be per- 
mitted, just so that your Honor may understand, 
because there is another matter that I want to take 
up also, if I may be permitted—I won’t trespass, 
your Honor, believe me, but at any rate, might I 
just then state that there were those two records. 
And this is what IT was leading up to. That with 
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respect to those other records and documents, might 
we say this: That if the Court feels that they were 
covered by the subpoena we would produce them; 
and, if Mr. Rank, even if they are not covered by 
the subpoena, wishes them, I will produce them 
for him. That is what I was leading up to, your 
Honor—so that he may use them for further cross- 
examination. 

And the second matter that I have in mind was 
with respect to these work records here that were 
brought in, photostatic copies of them. And I want 
to say with respect to those if your Honor please, 
that again the same situation prevails; and I won’t 
trespass by saying what the testimony of the wit- 
ness will be with respect to them, but again if those 
are the records that he had as work records, again I 
shall produce them if counsel wishes them. And I 
wanted to say that. 

Then, finally, if vour Honor please, counsel had 
asked us to produce, and we received last night, 
some of those Elliott reports. Insofar as they were 
available, they are there for [275] your use. 

I thank yon, your Honor. 

My. Rank: Mr. Phelps, I understand then, and 
Mr. Owens, | understand that you are going to 
produce them—— 

My. Phelps: If you wish them; yes. 

My. Rank: This is what I subpoenaed and the 
other book. 

Q. (By Mr. Rank). In other words, Mr. Owens, 
as I understand, you are going to produee—— 
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Mr. Phelps: Why don’t you question him about 
it? 

Mr. Rank: I beg your pardon. 

Mr. Phelps: I will produce any and all records 
that you asked me for. That is the point I wanted 
to make to you so that you would have in mind the 
books and records. The only purpose of my making 
the statement, was so that you would know what 
they were, so that you could be advised as to cross- 
examination, so you would be advised I was willing, 
and wanted to produce them for you. 

Mr. Rank: lLet’s understand each other, as to 
what records you are going to produce, Mr. Phelps. 

Number one; you are going to produce the book, 
or whatever it may be, containing the original pages 
of which Defendant’s Exhibit T for identification, 
are photostats ? 

Mr. Phelps: Yes, Mr. Rank. 

Mr. Rank: That is number one. 

Mr. Phelps: With this qualification: That, as the 
matter [276] now stands—— 

The Court: Gentlemen, I am really not interested 
in this colloquy. It doesn’t help me. Why don’t you 
proceed to examine and develop what you want to 
develop. 

Mr. Phelps: Very well. 

The Court: There is too much fencing about it. 

Mr. Phelps: Why don’t you do this: You tell 
me what you want and we will be glad to produce 
it. 

The Court. Go ahead and examine him about it. 
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Q. (By Mr. Rank): Mr. Owens, I understand 
that you have in your possession, at Arcata, the 
original records from which these photostats were 
taken, now referring to Defendant’s Exhibit T for 
identification. 

A. Well, I will qualify that to this extent, Mr. 
Rank. I came here early this morning, and reviewed 
these, looked at them more elosesly than I did yester- 
day; and I am reasonably certain that they are the 
records, yes, and the book that I maintained will 
bear out whether they are or not. [277] 

Q. When can you get that book down here? 

A. Well, what I had in mind, whatever you 
people develop in the way of any of my work papers 
or whatever you wish, I could probably get them 
here by air express Friday. 

Q. The other book that I want, Mr. Owens, is 
what you ¢all your eash book. 

A. Well, what I would—all right; what I would 
term my cash record. 

Q. Yes, the book that you have that shows the 
dollar receipts and sales of logs. 

A. I would like—I don’t want to hold you 
up—— 

Q. Go ahead, Mr. Owens. 

A. But at this time I would like to state this: 
that insofar as that subpoena was concerned, it was 
always my intention that the original permanent 
records other than the ones that I brought in would 
be the ones that are maintained in Portland and not 
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work records that I would keep for my own benefit 
in maintaining their records. Now if it is necessary 
that my records that I maintained normally be 
brought in, I will be glad to do so if everybody 
wishes that. 

Q@. Yes, Mr. Owens. The records that I had spe- 
cific reference to is the book that contains among 
other things the dollar value of sales of logs for each 
month in 1953. 

A. That would be the sales book reeord. 

Q. In the same hook there are also other entries, 
there is [278] the listing of checks and withdrawals 
against the bank account and there is the total quan- 
tity of logs sold each month. That is the book 
wanted. 

A. That book would only to do insofar as any 
work that I had to do in Arcata and would not be 
the final record of Union, you understand that. 

Q. I know. It is the permanent bound book that 
you keep showing those records. 

A. That would only 

Q. You still have those books? 

A. They are my own work records which J al- 
ways maintain. 

Q. Just one thing further. I am referring now 
to Defendant’s Exhibit T, and referring, say, to the 
month of October, is that in Mrs. Denney’s hand- 
writing? Would you just check that for me? 

A. No, asI said yesterday, Mr. Rank, and again 
this morning, it is not. I mean, I am not saying it 
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is not; I say reasonably I am sure it is not; I 
don’t believe it is. 

Q. You are going to bring in the originals of 
these papers? A. That is correct. 

Mr. Rank: Fine. If the Court please, that places 
me in a position where J am not sure whether I 
want to continue my cross-examination of this wit- 
ness until those records are here. Maybe there are 
a few matters that I could go on with and then 
reserve the rest of my cross-examination until the 
records are here. I don’t know quite what to say or 
do about it, and [279] I think your Honor ean 
understand my position in view of the testimony 
vesterday. 

The Court: Is there any question as to the cor- 
rectness of these photostatic copies that you want 
to develop? 

Mr. Rank: No, those are the records insofar as 
that information is concerned. I will go on a little 
any way. 

The Court: What difference would it make if 
you had the original record here, if this is a photo- 
static copy of the original, as to the subject matter 
that you wish to examine the witness about con- 
cerning these matters? 

Mr. Rank: You see the subject matter contained 
in those records, Defendant’s Exhibit T, are already 
admitted by the plaintiff now. They were denied at 
first. Your Honor may recall in the first complaint 
and in the affidavits they denied those facts. The 
importance was the fact that the existence of those 
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records was denied. Those are the records—and I 
will ask one or two questions, if the Court please. 

Q. Mr. Owens, at the time Mr. French came into 
your office to see the Union Bond & Trust records, 
the original of the records which we have as de- 
fendant’s Exhibit T were in your office, were they 
not? 

A. That I would hesitate to say, Mr. Rank, be- 
cause the record—that particular record, if that be 
a copy of the same, was not kept in my office—it 
was not kept by any of my people in my office. That 
is the reason I said T didn’t think [280] this is 
Mrs. Denny’s handwriting. 

Q. However it was in Arcata or at the Coast 
Redwood Company ? 

A. No, either in Arcata or Eureka, possibly; one 
of the two. 

Q. In other words, you had it under your con- 
trol? A. As far as that work record, yes. 

Q. The information contained in that exhibit 
for Union Bond & Trust Company is the identical 
same information that is contained in the stumpage 
book—the same class of information I mean—that 
is contained in the stumpage book of Coast Red- 
wood Company ? 

A. Yes, in the same category. It was handled a 
little differently. 

Q. But in any event it gave the same general in- 
formation as to the quantity of logs removed by 
Union off Ward lands contained like books for 
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Coast Redwood Company for logs removed off 
Ward lands? 

A. Yes. The only difference being, Mr. Rank, 
that the stumpage book for Coast was maintained 
by settings, landings, and this particular book was 
maintained by sections. 

Q. So that after Mr. French had examined the 
Coast Redwood books and had obtained the informa- 
tion there as to the quantities removed by Coast 
Redwood from the Ward lands and then sent to 
your office, and had he seen these records, he would 
then have known the amount of the discrepancy and 
the fact of the discrepancy in the reports, wouldn’t 
he? [281] 

Mr. Phelps: That is hypothetical, your Honor. 

Mr. Rank: I think this witness can answer that 
question. 

The Court: Of course, what he would have 
known about it is somewhat hypothetical. 

Mr. Rank: I appreciate that. 

Mr. Phelps: I will withdraw the objection. 

A. I would say yes, Mr. Rank, I would, yes. 

Q. (By Mr. Rank): Isn’t it true that when you 
called Mr. Wilson, after Mr. Fletcher had called 
you and told you that Mr. French was coming to 
inspect the records, that Mr. Wilson told you in sum 
and substance to permit Mr. French to see all the 
Coast Redwood records and to tell him the Union 
Bond & Trust Company records were in Portland ? 

A. Well, that is true, Mr. Rank, and 

Q. And following that instruction 
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Mr. Phelps: He started to explain and you cut 
him off. 

The Witness: I was just going to say this, to 
clarify this for everybody, Mr. Rank, that that book 
that [ kept as a work record was unknown to anyone 
else but myself at that particular time, that I even 
maintained a book. 

Q. (By Mr. Rank): Is that in your handwrit- 


ing? A. No, it is not in my handwriting. 
Q. It was known to the person keeping the ree- 
ord ? A. Well, yes. 


Q. Who kept the record? 

A. I hada man over in town that had previously 
worked for me [282] and was then working on a 
job but was not receiving sufficient income, and to 
help him out [ had him do this work for my benefit, 
so I could at least have some figures in case at any 
future time they might be needed. But von ought 
to bear in mind at the same time this is being done 
that the white slips were then going to Portland, 
Mr. Rank, and I assume that Union Bond, which J 
am also assuming, had maintained a stumpage 
ledger record or a depletion record which they 
had done for a number of vears since being owners. 

The Court: Then the same information was 
available there of which Defendant’s Exhibit T is 
a photostatic copy; it was being sent by you to the 
Portland office of Mr. Wilson? 

A. The information. I was sending the original 
white slips. 
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Q. The same information that you collected in 
the record of which Exhibit T is a photostat ? 

A. That is correct. 

Q. (By Mr. Rank): In other words, you made 
this record from the white slips, and then when you 
completed the record you mailed the white slips to 
Portland? A. That is correct, Mr. Rank. 

Q. One further question. In march of 1954, when 
I visited you, the book containing these pages was 
in your Arcata office at that time? 

A. I believe it was. 

Q. Wasn’t it referred to and called Union Bond 
& Trust Company [283] stumpage book? 

A. Whether it is called stumpage book or foot- 
age figures I do not recall that, Mr. Rank. I some- 
times referred to it as footage figures or stumpage. 
In this particular case at the present time that 
book contains numerous items. 

Q. On February 16th you wrote a letter which 
is in evidence, to Mr. Ward, in which you mentioned 
for the first time, and there was mentioned for the 
first time to your knowledge, any information con- 
cerning logs removed by Union Bond & Trust Com- 
pany from the Ward lands. Do you recall that fact? 

A. That is correct. 

Q. About the same time you mailed to the Wards 
the pink log ships for Union Bond & Trust Com- 
pany for November and December, do you recall 
that? A. That is right, that is right. 

Q. You had those pink seale slips in the vault at 
coast Redwood? A. Thawis reht: 
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@. They were not kept in a cabinet at your 
office ? A. No. 

@. They were kept at Coast Redwood? 

A. That is right. 

Q. Under whose instructions did you mail the 
November and December pink slips? 

A. Those were mailed by instruction of Mr. 
Wilson. [284] 

Q. Under whose instructions did you send the 
letter of February 16th? 

A. As TI recall, Mr. Rank, Mr. Wilson requested 
that [ send a letter of transmittal. 

Q. And told vou at that time to report in your 
letter Union Bond logs for November and Decem- 
ber? mee That 1s correct. 

Q. I notice the letter is on the Coast Redwood 
stationery rather than Union Bond & Trust Com- 
pany. Were you instructed to use Coast Redwood 
stationery by Mr. Wilson? 

A. Well, that I wouldn’t—I don’t recall that, 
Mr. Rank. 

Q. Isn’t it a fact, Mr. Owens, that Mr. Wilson 
told you to use Coast Redwood stationery so that 
the Wards would not be suspicious and become ac- 
quainted with the fact that there may be some 
Union Bond & Trust Company logging? 

Mr. Phelps: That is argumentative. 

Mr. Rank: I am just asking him a question 
whether or not Mr. Wilson told him that. 

Mr. Phelps: That is not what he asked, and he 
has asked and answered this question. 
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The Court: I will overrule the objection. 

The Witness: Well, I don’t remember that, Mr. 
Rank. 

Q. (By Mr. Rank): Do you remember telling 
me that, Mr. Owens? A. No, I do not. 

Q. When Mr. Wilson told you to report the 
Union Bond logs for [285] November and Decem- 
ber, and sent the scale slips for November and 
December, was there any discussion as to what 
should be done about the June to October scale 
slips and report between you and Mr. Wilson? 

A. Well, as I recall, I do not recall whether I 
was told to leave them or just what to do with them. 
I believe there was something—I am not definitely, 
sure, Mr. Rank. 

Q. Maybe I could refresh your memory on that. 
Did Mr. Wilson tell you something like this: for 
you to send the November and December scale slips, 
that he could pay that, but not to send the others 
because he couldn't pay for the others at that time, 
or something of that nature? 

A. Iam not definitely sure whether he said as 
far as payment of them, Mr. Rank, and I didn’t 
question him on it. I know I was told just to send 
those two months. 

Q. Let us go back a little further, Mr. Owens. 
The first scale slips that you received for Union 
Bond & Trust logging were designated a ‘‘W’? for 
Section 16? A. I believe that is correct. 

Q. I believe you testified yesterday that you as- 
sumed that they were Ward? 
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A. That is correct. 

Q. Asa matter of fact, that ‘‘W’’ meant Wilson, 
did it not? 

A. That I do not know, Mr. Rank. 

Q. You knew the owner and the person from 
whom Mr. Wilson [286] bought that Section 16, 
Senator Fletcher? 

A. Merely hearsay on my part, Mr. Rank. I 
didn’t know that from him. It was hearsay. 

Q. Your understanding was it was from 
Fletcher ? 

A. Well, the understanding that I had, that Mr. 
Fletcher and the Ward people owned some property 
together. Whether that was true in this case or not 
I do not know and I never did know. 

Q. However, you were not fooled at all. You 
knew that Section 16 was not Ward property in 
this contract, didn’t you? 

A. No, I wouldn’t say that, Mr. Rank, because 
to answer it that way, I would have to go back to 
the fact that I didn’t know, and I still do not know 
the stumpage belonging to Union Bond and Trust 
Company, I mean the true ownership of them. 

Q. When Mr. Wilson told you, and you asked 
him what to do with the Union Bond & Trust Com- 
pany scale slips, you were talking about, referring 
to, and had in mind, did you not, the scale shps for 
the logs coming off the Ward properties? 

A. No, for this reason, Mr. Rank. At the time 
1 asked Mr. Wilson—well, yes, as far as I knew 
they were Ward properties. 
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Q. Yes? 

A. As far as I knew, that is correct. 

Q. You knew, of course, that Section 32 was 
Ward property and scale slips showing Section 
32-W were Ward logs? A. That is right. 

Q. Whether they were produced by Union Bond 
& Trust Company [287] or Coast Redwood ? 

A. They are Ward, that is correct. 

Q. And you know that during each of several 
months there were logs from Section 32, Ward 
properties, produced by both the Coast Redwood 
and Union Bond & Trust Company ? 

A. Well, without checking the records, I believe 
they were. 

Q. If you will take my statement, Mr. Owens, 
right in this court room we have the scale slips 
covering that. Did you have a discussion with Mr. 
Wilson, not specifically covering Section 2, but that 
general question, wherein you asked him again 
what to do with the scale slips and he told you in 
effect, ‘‘Just keep them. I will tell you some time 
what to do with them.’’? 

A. No. Well, the only time we discussed that, 
Mr. Rank, was after the month of April. I remem- 
ber that, due to the fact that it was something new 
to me, that I had not seen before, and as I remember 
it, I called him some time in the month of May 
requesting what to do with the April pink tickets. 
Subsequently there I don’t remember anv conver- 
sation, oh, for the balance of that year. 


Union Bond & Trust Co. 379 


(Testimony of Paul C. Owens.) 

Q. Do you remember having a conversation with 
Mr. Wilson concerning this matter at some time 
probably just before Christmas of 1953? 

A. Well, it would be possible, Mr. Rank; I don’t 
recall just when our next conversation was. [288] 

Q. Do you remember having a conversation with 
Mr. Wilson in which he more or less reprimanded 
you for sending a report to Ward—lI imagine it 
was the November or December report—showing 
such a small quantity of logs, and he reprimanded 
you for doing that because that might make Wards 
suspicious? Do you remember a conversation like 
that ? 

A. I do not know if it was put in the words of 
being suspicious. I remember getting reprimanded 
for sending that report. I don’t know just what 
month it was, Mr. Rank, and I don’t recall just 
when that was. 

Q. It might have been the conversation just be- 
fore Christmas? 

A. It could have been. I don’t know. 

Q. In your testimony yesterday, Mr. Owens, you 
stated in response to my question that during the 
course of the year 1953 you sent various documents, 
records and reports to the Union Bond & Trust 
Company at Portland? A. That is correct. 

Q. What type of reports? Will you just give us 
in some detail what you said ? 

A. Well, I don’t mean by that the Be cis, Mr. 
Rank. The main thing I meant was records of the 
company, such as invoices for purchases and checks, 
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or I mean check copies. At the time our checks 
were made, and subsequent, they received check 
copies. Our duplicate slips for deposits of money 
were all sent there. Our cancelled checks and bank 
statements were all [289] sent there, and these white 
tickets were sent there. 

Q. In other words, the Portland office had the 
same information as you did? 

A. That is correct, generally speaking, Mr. 
Rank. [289-A] 

Q. You sent the Portland Office the amount of 
the deposits and the record showing the source of 
the money which made up the deposit? 

A. Oh, yes, yes. 

Q. In other words, when yon made a deposit of 
money received from Coast Redwood, of the logs 
removed from the Ward lands by Coast Redwood, 
that would be indicated in your deposit slip or 
whatever it might be? 

A. You are speaking of stumpage now? 

Q. Yes, stumpage. A. That is correct. 

Q. Yon would also send to the Portland Office 
a report of the sales of logs by Union Bond and 
Trust Company, would vou not? 

A. That is correct. 

Q. Showing both the quantity of logs sold and 
the amount received for the logs? 

A. hat is correct. 

Q. During the course of 1953, Union Bond was 
doing a small amount or some logging on Section 
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16, and the balance of the logging was primarily on 
the Ward properties? A. That is correct. 

Q. Would you say—and this I know would be 
just an estimate on your part, Mr. Owens—that 
the ratio of logs removed would be something like 
about 75 or 80 per cent of the [290] logs removed 
and sold by Union Bond and Trust Company were 
removed from the Ward properties, and the balance 
from Section 16? Is that a fair ratio? Is that a 
fair statement? 

Mr. Phelps: I submit the record 

Mr. Rank: Well, if the witness can testify—— 

The Witness: Well, I would say, Mr. Rank, it 
would be 75 per cent or better. 

Q. (By Mr. Rank): Yes, 75 per cent or better 
from the Ward properties. 

Now, did you also write letters to the Portland 
office, | mean letters of transmittal ? 

A. No, at that particular time, Mr. Rank, I do 
not believe there is a letter of correspondence in 
the Portland Office duving the year 1953 that [ 
know of. 

Q. No letters of transmittal? 

A. No, sir. 

Q. You would simply send the reports and the 
records and whatever information of that type was 
supposed to have gone to the Portland Office. 

A. That is correct. 

Q. Did they ever write you for further informa- 


tion? 
A. Well, that might be possible, Mr. Rank. That 
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would be very possible. I don’t recall it off-hand, 
but they could have written. Well, yes, they did oc- 
casionally write, I believe, for additional checks or 
something like that that I [291] might have omitted, 
which would then be sent on to them in case they 
were misplaced. 

Q. Indicating that they were keeping a record 
up there and were advised of the various things 
that you were doing, the information that you had 
heen sending on to them? A. That is correct. 

Q. I show you, Mr. Owens, just for identifica- 
tion, a series of pages attached together. It appears 
to be a photostatic copy of an order and contract, 
and I ask you if that is the photostat of the original 
agreement between Union Bond and Trust Company 
and Coast Redwood, which was approved by the 
bankruptey court in Los Angeles, and provided for 
the logging by Coast Redwood of the Ward and Sage 
properties ? A. Thisis one of them, Mr. Rank. 

Q. Yes, that is the first one. 

A. There are several agreements. 

Q. And that was the original agreement? 

A. April 4th. 

Mr. Rank: I just ask that this be marked for 
identification. 


(The document referred to was thereupon 
marked Defendant’s Exhibit U for Identifica- 
tion only.) 


Mr. Phelps: Do you want to encumber the rec- 
ord [292] 
Mr. Rank: I am not going to put it in evidence. 
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Mr. Phelps: Because it is already in evidence. 

Mr. Rank: I know. The record is getting pretty 
heavy and I am not going to put it in evidence. 

Q. (By Mr. Rank): You are familiar with this 
document, of course? 

A. I have read it, oh, at the time it was made, 
Mr. Rank. I have not referred to it since. 

Q. Ali the questions I am going to ask you is 
simply this, of which you are well aware, that under 
the terms of that agreement, Coast Redwood was 
heensed by Union to conduct logging operations on 
the Ward properties, and Coast Redwood agreed to 
pay Union Bond and Trust Company $5.00 per 
thousand stumpage for all logs removed from the 
Ward properties, that is correct? 

A. That is correct. 

Q. And it was provided that those payments 
sould be made weekly ? 

A. That is also correct. 

Q. During the June to October period, were 
those payments in fact made weekly? 

A. By Coast Redwood? 


Q. To Union Bond and Trust. A. Yes. 
Q. They were made weekly very regularly, were 
they not? [293] A. Yes. 


Q. So that during this entire period of time, 
June to October, as a matter of fact, may I change 
the question. 

During the entire period of time that Coast Red- 
wood was logging under that leense during 1953 
and into 1954, those payments were always made 
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weekly, were they not? A. That is correct. 

Q. So that, for example, Union Bond and Trust 
Company had deposited in its Bank account all of 
the stumpage money for the logs removed from the 
Ward property by a day, two or three days after 
the end of the month? 

A. From monies received from Coast Redwood, 
now you are speaking of? 

OD wes, 

A. Yes, within four or five days at the most. 

Q. In other words, a few days after the first 
week they would get the first week, and so on, and 
so within a few days after the end of the month, 
the Union Bond and Trust Company had all the 
monies for the Ward logs and the monies that were 
payments for stumpage? A. That is correct. 

Q. Also during this period of time, Union Bond 
and Trust Company was selling on its own behalf 
and in its own name the logs that it was removing 
from the Ward properties? 

A. That is correct. [294] 

Q. Selling them to users in the general Eureka- 
Areata area? A. That is also correct. 

Q. Until you bring the records down, Mr. Owens, 
would these in round figures, from your recollection, 
be approximately the amounts of money that Union 
was receiving from the sale of those logs: June, 
$34,000; July, $72,000; August, $56,000; September, 
84,000; October, $101,000? Does that sound about 
correct. from your knowledge ? 
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A. I would say substantially, Mr. Rank. 

Q. Will you state how those payments were 
made and how often you got it, and so forth, and de- 
posited it in your account? 

A. You mean as to what we received ? 

®. Yes, that is, your accounts receivable, your 
payments on your logs you sold to users? 

A. From logs sold, Mr. Rank, the majority of 
mills in the area pay on a weckly basis, once a week, 
the following week. It is anywhere from Tuesday, 
Wednesday or Thursday. There are a few of them 
that pay on a semi-monthly basis. In other words, 
they will pay on the 5th for the preceding half, and 
on the 20th or 21st for the next half. 

Q. So that regardless of which way they paid, 
by the 5th of August, for example, you had all the 
money in for the July logs? 

A. Yes, I believe so. 

Q. As a matter of fact, sometimes you got in a 
little ahead, [295] didn’t you? 

A. That is possible. 

Q. So to sum up this last testimony, by the 5th 
of each month, whether it was July 5th for June 
logs or August 5th for July logs and so on, Union 
Bond and Trust Company had deposited and had 
placed in its account all the monies that were due 
it for all of the logs sold and for all the stumpage 
payments that it had coming from Coast Redwood ? 

A. That would be true with the exception of 
possibly one or two minor cases, which happened 
occasionally. 
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Q. Is Mr. Wilson sitting in the courtroom? 
A. Yes, he is. 
Q. Will you point him out? 
A. He is in the back there. 
Mr. Rank: Will you stand up, Mr. Wilson? 


(A gentleman in the courtroom arose.) 


Mr. Rank: Mr. Ward was introduced. I wanted 
you introduced. 

Q. (By Mr. Rank): The day after the termina- 
tion notice was served, Mr. Wilson left Eureka and 
went directly to Chicago. 

A. I believe I stated yesterday as to that, Mr. 
Rank, I do not know whether Mr. Wilson was there 
or not, because at the particular time I don’t be- 
lieve I even knew of the fact that he was served with 
a termination notice. I had heard that, yes, but I 
had no eopy of it or anything, and I wouldn’t 
say [296] that he was there, no, sir. 

Q. However, you knew within a day or so fol- 
lowing he was in Chicago, and went from Chicago 
to New York, because he talked with you on the 
telephone almost daily from Chicago and New 
York? 

A. Ibeheve I did talk with him from Chicago a 
couple of times. I do not know about New [296-A] 
Mork. 

Q. One of the subjects of the conversations, was, 
was it not, ‘‘Where did we get our information ?”’ 
he asked you that a couple of times, didn’t he? 

A. That could be, yes. 
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Q. As a matter of fact, he told you that he 
suspected maybe your telephone line was tapped, 
did he not? 

A. I don’t recall that. Mr. Wilson said that a 
number of years ago. 

Q. Didn’t he say it on this particular occasion? 

A. Well, I wouldn’t—I don’t—no, at that par- 
ticular time, Mr. Rank, I don’t recall whether he 
did or not. 

Q. And didn’t he tell you, instead of phoning 
from your office, instruct you to go to a telephone 
booth and call him? 

A. I have done that, yes. 

Q. And during this particular time? 

A. Well, now, that has been done for, oh, a long 
time, Mr. Rank. 

Q. Well, do you recall doing it during this par- 
ticular week? 

A. No, I don’t; not just that particular week, 
because that particular week, actually I placed no 
emphasis on it; now, I mean. 

Q. You know from Mr. Wilson’s statements to 
you in that week or ten days there that he didn’t 
know where we obtained our information as to the 
fact that Union Bond and Trust had been logging 
and not reporting logs; you know that? [297] 

A. No. Iam reasonably sure of that, Mr. Rank, 
yes. 

Q. Because he didn’t know, and you didn’t know, 
of course, about our so-called Harvey reports? 
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A. No, I never heard about a Harvey report, 
Mr. Rank. 

Q. You didn’t know about that information that 
Mr, Harvey was picking up up there? 

A. No, I didn’t know that any information was 
going out of the woods. 

Q. So, therefore, as far as you knew at that 
time, Mr. Wilson nor you knew that we were getting 
any information at all as to what was coming out of 
the woods, other than the Coast Redwood reports 
that were being sent to us? 

Mr. Phelps: That is argumentative and assum- 
ing a state of mind of someone else. 

Mr. Rank: He has testified to these conversa- 
tions with Mr. Wilson. 

The Court: The conversations speak for them- 
selves. 

Q. (By Mr. Rank): You also testified yester- 
day that you had nothing whatever to do with the 
arranging for the money for the payment to Ward. 
Is that really true, that you had nothing whatever 
to do with it? 

A. Well, yes, I would say, Mr. Rank, because of 
this fact: That whether we wired a good deal of 
money 

Q. Whether what? 

A. Whether we wired or transmitted monies to 
other places or [298] other office bank accounts of 
the Union Bond and Trust Company, I had ab- 
solutely nothing to do with the transmitting of the 
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stumpage payments and I never knew when it was 
actually sent out, Mr. Rank. 

Q. Didn’t Mr. Wilson discuss with you when 
the time came for payment to Ward, how much it 
was going to be and where you were going to get the 
money and so forth? 

A. Well, of course, we always talked about when 
we could make a payment—not to make a payment, 
but he would call for the figures. It is possible Mr. 
Wilson might have said, ‘‘I need some money to 
help make this payment.’’ But the exact payment 
paid or the amount of it, I didn’t know and I re- 
ceived no copies of any letters of transmittal in 
regards to that, absolutely none. So T had no knowl- 
edge of the exact time or of the amount paid. 

Mr. Rank: If the Court please, I think I would 
like to continue the cross-examination of Mr. Owens 
until the records come in. And may I say this, Mr. 
Owens: I do not believe it is necessary for you to 
bring in the origimal of the pages and docnu- 
ments—— 

The Witness: The only reason I would bring 
them in, Mr. Rank, would be to substantiate the 
record. 

The Court: Never mind. What is it you want? 

Mr. Rank: I don’t think it is now necessary for 
him to bring that in. [299] 

The Court: You don't have to bring those. 

The Witness: All right. 

Mr. Rank: To bring in the originals of De- 
fendants’ Exhibit T, but I do want the cash book 
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with all the information contained therein as it 
was back in Mareh of 1954, Mr. Owens. 

The Witness: There is no changes in it, Mr. 
Rank. 

Mr. Rank: And with that I would like at this 
time 

The Court: You want to defer cross-examina- 
tion as to that until Friday? 

Mr. Rank: The entire cross-examination, yes, 
until he brings in those records. 

My. Phelps: Are you limiting it to those records 
that will be produced? If there is anything else that 
he has I think that you ought to go forward with 
it. 

My. Rank: JI would like to go over the daily 
transcript which I received last night, and I think 
under the circumstances that the Court should per- 
mit me to resume my eross-examination when those 
records come 1n. 

Mr. Phelps: All I wanted to know is whether 
you had anything else, Mr. Rank, you could do at 
this time. 

My. Rank: J might say this, if the Court please: 
That I made request sometime ago for quite a bit of 
information and documents. So far I have received 
very few of them. I was just handed this morning a 
series of sheets, and I think [800] I should be en- 
titled 

Mr. Phelps: I have no objection to your doing it. 

Mr. Rank: AJl right. 
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Mr. Phelps: What I had in mind, is there any- 
thing you can do now? 

Mr. Rank: No. 

The Court: All right; we will defer the further 
cross-examination of this witness until Friday, then. 

Mr. Phelps: Certainly, your Honor. 

The Court: You may step down. 

Mr. Phelps: Mr. Ernest Harvey. 

Mr. Rank: Aren’t you going ahead with your 
case, Mr. Phelps? 

Mr. Phelps: I am going to prove through Mr. 
Harvey—I have this situation, if your Honor 
please: We have had Mr. Harvey and Mr. Fleckner 
and three other witness all from out of town, all from 
the Northern part of the State. I wanted to avoid 
the expense, and for their convenience I wanted to 
put them on and dispose of them before the holiday. 
There was a considerable problem of transportation. 

The Court: Are vou going to use any of these 
witnesses ? 

Mr. Rank: Not necessarily. I am not necessarily 
going to have them back. If he puts them on, there 
may be one or two things I might want to ask them, 
but other than that, no. 

Mr. Phelps: At any rate, I feel that at this point 
this [801] matter fits in quite nicely and T would 
like to go imto it. 

The Courts <All right. 

Mr. Phelps: Mr. Harvey, please. 
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ERNEST G. HARVEY 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 


The Clerk: Wiull you please state your name to 
the Court? 
The Witness: Ernest Grover Harvey. 


Direct Examination 
By Mr. Phelps: 


Q. Your full name, sir? 
A. Ernest Grover Harvey. 


Q. Address? A. Eureka, California. 
Q. And in what general business are you en- 
gaged? 


A. Taman employee of Mr. W. W. French. 

Q. In what capacity, doing what? 

A. Policing the logging area. 

Q. All right. Now you were hired, were you not, 
by Mr. W. W. French in the fall of 1952 specifically 
for the purpose of policing the area of the Ward 
and Sage lands shown on the map, Plaintiff’s Ex- 
hibit 1? A. That’s nght. [302] 

Q. And vour activities with respect to that were 
such that you made daily trips to the woods and the 
land where the logging was in progress, is that so? 

oe edi 

Q. And in addition to your observations as to 
what was going on, you made inquiries from the 
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various loggers, contract loggers and truckers, and 
developed information from them also? 

A. Yes, occasionally. 

Q. Let us refer to the calendar year 1953, sir, 
and particularly from June to October, ’53. During 
that period of time, would you tell us, were you 
fairly familiar with the logging operations in that 
area ? A. Yes, I was. 

Q. How about the locations of the various land- 
ings, were you familiar with all those? 

A. Yes. 

Q. Were you familiar with the location of the 
various roads? A. Yes. 

Q. And from the location of a landing, were you 
able to determine whether it was on Ward or Sage 
lands? me) Yes: 

Q. In addition to that, were you familiar with 
and was it a part of your duties to check running 
of property lines to see that the line was properly 
run so that logs coming from [303] adjoining lands 
would be properly branded? 

A. That’s right; I never checked the lines but I 
had to know where they were at. 

@. And then on the ground you checked the 
branding ? A. What’s#rigi: 

Q. There has been reference throughout to the 
term ‘‘poles’’ or settings ? A. Yes. 

Q. Is there any difference between those two 
terms? A. No, not necessarily any difference. 

Q. So when a setting number or a pole number 
is referred to, that would be to the same thing? 
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A. Yes. 

Q. And were you at that time familiar with the 
locations of the settings physically upon the land 
by number? A. Yes. 

Q. In other words, a pole number meant to you, 
and you would immediately know. 

A. What road it was on. 

Q. Whose land it was? A. Yes. 

Mr. Rank: Mr. Phelps, would it help you shorten 
to stipulate that he knew everything that is in his 
reports which are in evidence? 

Mr. Phelps: I will accept that stipulation, and 
T want to [3804] develop for the information of the 
Court—— 

The Court: Particularly at this stage of the 
ease, I don’t think I am interested in this. I say 
this very frankly to you, counsel; I am not inter- 
ested in what the Ward people did. This is a suit 
that has an equity background to it for the purpose 
of determining whether or not the Wilson people 
are entitled to be restored to this contract, and if 
so, under what conditions. That depends on what 
Wilson did, not what Ward did. What the Ward 
people did to look out for their own interests in 
the matter doesn’t seem to me to be particularly 
material at this point. Maybe Iam a little bit abrupt 
in my statement, but I have already heard from Mr. 
French concerning this matter and what steps were 
taken by the Ward people with respect to finding 
out facts up there. But what has that got to do with 
the case? Maybe you can enlighten me on that and I 
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ean follow this testimony; but I have heard a lot 
of testimony already on this subject and I don’t 
know quite where it has taken us. Maybe it is not 
in the right posture in the case and I can’t get at it. 

Mr. Phelps: Possibly not, if your Honor please. 

The situation is this: That I want to develop and 
have to develop certainly from this witness that 
even preceding he time what was developed from 
this last witness, Information was being furnished 
by Union Bond and Trust Company or Coast Red- 
wood, as the case may be, to this man, [805] what 
it meant to him, the reports that he made, and the 
information that they had concurrently. 

Mr. Rank: We will stipulate—I have offered 
a stipulation that as far as this witness is concerned, 
he knows all of the information and data that was 
in the Harvey reports that were sent to the Wards. 

Mr. Phelps: Well, Mr. Rank, the information 
and what it means I can only develop from the 
witness. I think your Honor knows that I don’t 
want to fly in the face of any of your Honor’s think- 
ings. 

The Court: JI am not making up my mind about 
this case, but I am not able to place this. Maybe 
you can do it later in the case, but I am not able to 
place this particular subject matter into any re- 
lationship to the case. I could if I could get at it a 
little differently. I suspect that what you have in 
mind is some principle of waiver or estoppel ? 

Mr. Phelps: Oh, yes, Your Honor, there is a 
definite principle of waiver, but it goes beyond that. 
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It is a question of performance of the contract, sub- 
stantial performance under the contract, and what 
reports and information they were receiving. 

The Court: I don’t see what that has to do with 
paying for what you bought. If a man owes so much 
to another, he owes it or he doesn’t owe, and he pays 
it or he doesn’t pay it. The circumstances under 
which the payment or non-payment [3806] are made 
ave of course very important when the Court is 
called upon to make an equity decree, I realize that; 
but I could better understand this testimony if I 
had the circumstances under which the payments 
were made or were not made so that then these pay- 
ments could be related. I know the order of proof 
isn’t too important and these witnesses want to get 
away, but it is a little easier for the Court to under- 
stand it and I can get a better picture of the case 
if you proceed that way. 

Mr. Phelps: Your Honor can well understand 
my personal preference would be to abide by Your 
Honor’s wishes in that respect. 

The Court: Well, go ahead. 

Mr. Phelps: Let me explain the practical prob- 
lem. 

The Court: I am not telling you how to try the 
case; I just have some difficulty in seeing the re- 
lationship of this matter to the case as yet, and 
therefore if there are objections made, as able coun- 
sel here are likely to make them, I don’t know how 
to rule on them, because 

Mr. Phelps: [ don’t want you to have to rule in 
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a vacuum, Your Honor, but may I explain this 
practical problem, and perhaps this will point up 
the problem that I have with respect to these wit- 
nesses. 

There are two witnesses who were subpoenaed 
from Eureka, Mr. Harvey and Mr. Fleckner. There 
is the problem of their [207] convenience. In addi- 
tion to that, we have three more witnesses who are 
from Redding, the Santa Rosa area, and up north, 
Ukiah; I am not positive about the third one. But 
I have a problem 

The Court: The problem that I have is in trying 
to evaluate this testimony, Mr. Phelps. I don’t 
know what relationship it has as to the failure to 
make the payments which in pre-trial it has heen 
stipulated have not been made. Surely you cannot 
say—l! don’t suppose reasonabiy—that payments 
were not made because of something that the other 
side did? 

Mr. Phelps: Oh, no. 

The Court: The non-payment of the payments 
due may be excused because of some acts maybe, but 
I don’t see that the non-payment has anything to do 
with what the plaintiff did. It may be that the non- 
payment was due to some factor that might excuse 
the non-payment. 

Mr. Phelps: I see we have reached eleven 
o’clock 

The Court: JI have a simple mind and I like to 
get right down to the fundamental issue of the case 
and then I can follow it better. 
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Mr. Phelps: All right. 

The Court: I don’t know as much about this 
case as you gentlemen do; you have been living with 
it for a long time. 

Mr. Phelps: That is an understatement, Your 
Honor. Why [808] don’t we do this then—— 

The Court: At any rate, you go ahead and pro- 
ceed the way you have intended; I don’t want to be 
in a position of interrupting your train of thought 
and preparation in the matter, so I will get along 
the best I ean. 

Mr. Phelps: I don’t want to trespass on Your 
Honor. Let me say this: There is also the additional 
problem that I have: It is again a practical prob- 
lem, and I think Your Honor is entitled to know 
that. I would like to tell Your Honor, and that is: 
That with respect to another witness that we will 
eall on the problem which Your Honor has in mind, 
the question of the payment, Mr. Wilson, I wanted 
to have at the time that I put him on, some addi- 
tional records that have been sent for which I am 
expecting and have not received. I think in order to 
complete it it is necessary, and I know that Mr. 
Rank will wish them, so there is that problem also. 

As far as following the testimony is concerned, 
if Your Honor please 

The Court: Go ahead and do it the way you 
want. I do think this case is taking entirely too long 
on both sides. You have had a pre-trial conference 
and you know what it amounts to and it seems to 
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me to be not too difficult. You say, ‘‘We are waiting 
for records, we have got witnesses here, and they 
have got to bring another record,” and all of that. 
After all this is only a diversity case, and while 
it is [3809] entitled to consideration in this Court, 
there are other cases that are also entitled to consid- 
eration, and we can move along much faster in this 
ease. I don’t think it is as complicated as it might 
have appeared to be at first blush after the pre-trial. 
Let’s get along. I should criticize myself for talking. 
Go ahead with the witness and proceed the way you 
want. 

Mr. Phelps: I was going to make this sugges- 
tion: If Your Honor is disposed to take a recess, we 
could take it at this time. 

The Court: All right. 

Mr. Phelps: Let me give that matter, Your 
Honor, some consideration and see what I ean de- 
velop and work out. [I will try to. 

The Court: We will take the recess. 


(Recess.) [810] 


Mr. Phelps: If it please the Court, I think I 
have a solution to our problem. I propose to do this 
if it meets with your Honor’s approval. There is a 
method that I can mechanieally shorten both Mr. 
Harvey’s and Mr. Fleckner’s testimony. Mr. Rank 
is familiar with it. There are some affidavits that 
are filed and we can refer to them, so [ propose, if 
it meets with your Honor’s approval, to put Mr. 
Harvey and Mr. Fleckner on, and I can finish them 
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before noon. So that disposes of that problem. I 
can be very quick. I will streamline it and high- 
light it. 

Next at 2 o’clock this afternoon I will leave it to 
your Honor. If your Honor wishes, I am perfectly. 
willing to put Mr. Wilson on, although there are 
some matters which will have to be furnished later. 
On the other hand, I have all these three witnesses 
who are experts on value, very similar to medical 
witnesses in a damage suit. So I do not think that 
interrupts the train of thought. It is evidence that 
has to come in. They are here, and, of course, we have 
to pay thei expenses. I should prefer to put them 
on at 2:00 and finish with them, say, by 3:00 or 
3:30, and then as soon as they are through, put 
Mr. Wilson on. If your Honor wishes, I will put Mr. 
Wilson on at 2:00, but I would prefer to do it the 
other way. But I am going to streamline it. 

The Court: I have no particular views. Do you 
have these witnesses from out of town? [811] 

Mr. Phelps: Yes, your Honor, and just like a 
medical witness, I would like to put them on. I do 
not think that interrupts any train of thought. It is 
necessary testimony and it has to be gone into under 
our theory of the case. 

Mr. Rank: We, of course, are going to object to 
certain of the testimony from the valuation wit- 
nesses. How the Court is going to rule on that I do 
not know, in view of the fact that the balance of 
the case is not in. In order to accommodate counsel 
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I won’t raise any objection as to his order of wit- 
nesses in that phase of it, I will say. : 

Mr. Phelps: Let me say this: I have your 
Honor’s problems in mind. I am going to do my ut- 
most to cooperate with your Honor and I want to 
streamline this right now so far as these witnesses 
are concerned. 

The Court: Go right ahead. 

Q. (By Mr. Phelps): Mr. Harvey, I am going 
to show vou a map here. Will you step to the board 
and see if you can identify the general area shown 
on this map as the area of the Ward and Sage lands, 
showing the roads? 

A. You mean the roads into the Ward and Sage 
lands? 

Q. Yes, these heavy lines here are the permanent 
roads, are they not? A. That is right. 

Q. And the extensions thereof that are dirt 
roads or summer roads are included in dot-and-dash 
lines, is that not so? [812] A. Yes. 

Q. You have referred to poles and settings, Mr. 
Harvey. There are numbers on the map from place 
to place, like 30, 1-A, and so forth; those are the 
poles or settings, is that right? 

eee hat 1s rieht. 

Q. They are all numbered according to the road ? 

Pee tit is right. 

Q. Of course, you have just seen this, and 
quickly, without holding you down to details, as you 
know the property, is that substantially the location 
of the roads on the Ward and Sage lands? 
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A. That is right. 

Q. I appreciate that you have not checked it, 
but checking it over quickly, a spot check would do, 
can you see the pole settings and are they, so far as 
you know them, placed as you know them? 

A. Yes, as I know them. 

Q. Of course, this map does not show the virgin 
timber. It is too big, and we folded it underneath. 
That would be down here. Will you take the stand? 

We will offer that and ask that that be marked as 
Plaintiff’s Exhibit next in order. 


(The map referred to was thereupon received 
in evidence and marked Plaintiff’s Exhibit No. 
12.) 


Q. (By Mr. Phelps): As counsel has said, you 
were aware daily [313] of all the information con- 
tained in this volume, Exhibit 11? A. Yes. 

Q. Also you reported that on daily to Mr. Fleck- 
ner, copies of all these reports, your diaries and 
these reports were sent on to Ward in Orchard Lake 
and Fletcher? 

A. ‘They were reported weekly. They run in a 
day series, but they were weekly reports. 

Q. Mr. Harvey, there is no question about this: 
when Union Bond & Trust Company commenced 
logging on its own account in those lands, vou were 
aware of it as soon as it happened, is that right? 

A. Iwas. 

Mr. Rank: Just a minute. We will object to it. 
It calls for the conclusion of the witness. I am 
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referring now to “on its own account.’’ I do not 
know whether they know that. 

Q. (By My. Phelps): Well, you knew that 
Union Bond & Trust Company was logging and so 
reported ? A. I reported it. 

Q. You knew that as soon as it happened? 

A. Yes. 

Q. You knew what contract loggers were doing 
it and what the equipment was? A. Yes. 

Q. There is just one thing that needs to be ex- 
plained, as IT can see these monthly reports, sir. I 
will just take the report [814] for August as an 
illustration. 

The Court: 1953? 

Mr. Phelps: 1953, your Honor, the one indicat- 
ing Ward, Sage and Wilson contracts and reports. 

@. The information by weeks, sir, is the informa- 
tion developed by you, is that not so? 

A. Well, what do you mean by ‘‘developed by 
me’’? 

Q. The information contained there is informa- 
tion which you obtained weekly from either Elliott 
or Nelson, and then sent that report on to Mr. 
Fleckner? A. That is right. 

Q. The figures indicated, then, where it is broken 
down further, this Ward or Sage or the combina- 
tion of Ward and Sage were your figures by the 
week ? A. That is mele 

Q. So that insofar as those weekly figures were 
concerned, when you used the classification ‘‘Ward”’ 
alone, you knew that at least all that footage was on 


404 Harold L. Ward et al., vs. 


(Testimony of Ernest G. Harvey.) 
Ward land, didn’t you, that week? A. Yes. 

Q. You knew also that in addition to that there 
was some that could be Ward or could be Sage 
and both? A. That is right. 

@. This is my point. You as the man in the 
woods, knowing the setting, were the man that 
could tell currently and week [815] by week whether 
it was coming off the Ward side or a mixed setting 
or the Sage side of a mixed setting, isn’t that true? 

Mr. Rank: To which we will object as calling 
for the conclusion of the witness, and argumentative. 

Mr. Phelps: I do not think it is. 

Q. In the woods, observing it as you were doing, 
observing the operations on a given setting, that is, a 
mixed setting A. Yes. 

Q. you could tell during a particular week 
whether in a mixed setting it was coming off the 
Ward side or the Sage side of the pole, couldn’t 
you? 

A. No, if it was coming off the same side on one 
day, you couldn’t tell by the week or by the day, 
either one, how they were coming off. 

Q. You have not answered my question. If they 
were coming off on the same day, but during a 
given time a pole is divided into four equal parts, 
and you log one-fourth of that circle at one time, 
don’t you? Ag aiies: 

Q. During the time that vou observed it, during 
that one-fourth of the circle, you would know 
whether that was Ward or Sage land as the ease 
may be, is that right ? A. Yes. 
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Q. Mr. Fleckner would have no further or ad- 
ditional information so far as you know, sir? [816] 

Pee No, sir: 

Q. Other than what you reported? 

A. No, sir, so far as I know. 

Q. So that in order to develop the total amount 
of what you would consider to be mixed Ward and 
Sage for the whole month, it was a simple matter 
of adding the weekly amounts that you had placed 
in that classification to develop the monthly figure? 

A. That is right. 

Q. The information contained in those monthly 
reports as to scale you obtained daily, or rather, 
weekly from Mr. Elliott? A. That is right. 

Q. And on the other south end from Mr. Nelson? 

Ae what is true. 

Q. When you obtained them from Mr. Nelson 
you also obtained the information as to the ticket 
number, didn’t you? 

A. Yes, there were some ticket numbers. 

Q. And you knew the ticket numbers, whether 
they were Ward or Sage, as the case may be, didn’t 
you? A. No, I went by landings only. 

Q. You knew the ticket numbers, whether they 
were Coast or Union, didn’t vou? 

A. I know them by the landings. The tickets 
revealed landings on them, and that is what I made 
up my reports on, from the landing, not from the 
tickets. [317] 

Q. I know you did not make vour reports from 
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the tickets. My question is very simple. Did you 
know the series of tickets and what they meant? 

A. I knew that they ran a series but I never paid 
any attention to the series. 

Q. You knew this, that a certain series would 
be all Ward, another series of numbers would be 
all Sage? A. Yes, I imagine so, 

Q. In line with the effort here, Mr. Harvey, let 
me ask you this most leading question. You have 
filed an affidavit in connection with a motion for 
preliminary injunction? A. Yes. 

Q. Is all the information contained in that af- 
fidavit, as set forth in there, all the information 
that von know with respect to the activities from 
May 12th through May 24 or 25th, inclusive? 

Mr. Rank: Do I understand, Mr. Phelps, that 
you are now endeavoring to shorten the proceedings 
by offering the affidavit? 

Mr. Phelps: J am going to offer it, yes. 

Mr. Rank: Is that what you are intending to do? 

My. Phelps: Yes. 

My. Rank: Because I have an objection to that, 
but if you want to offer it just for the purpose of 
identification, I won’t object to this particular ques- 
tion. [318] 

My. Phelps: Do you have any objection to this 
question : 

Q. Is the information contained in your affidavit, 
which was referred to in your deposition, is that in- 
formation true and correct ? 

Mr. Rank: Just a minute, Mr. Harvey. To which 
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we object upon the ground that it is immaterial at 
this time, and may I explain that, your Honor? The 
information contained in the affidavit concerns the 
posting of notices and the putting up of the gates, 
and I believe it is being offered as a part of the 
ease for damages, and so I would suggest this, that 
my objection be noted and the Court permit the 
witness to answer, reserving ruling on it. 

Mr. Phelps: No objection to that. 

Mr. Rank: To speed it up. 

The Court: Very well. 

Q. (By Mr. Phelps): Do you understand my 
question? Is the information contained in the af- 
fidavit. true and correct? A. It is correct. 

Q. Is there any other information with respect 
to conversations or any of your activities during the 
period of time covered by the affidavit, are there 
any other activities of which vou have knowledge 
not included in the affidavit? 

The Court: That is a pretty difficult question for 
the witness to answer. 

Mr. Phelps: I won’t labor it. T will withdraw it. 
Let the [819] record show [ will at this time offer 
the affidavit of Ernest Harvey, subject to counsel’s 
objection and the reservation of motion to strike. 

Mr. Rank: I suggest that it be identified at the 
present time. 

Mr. Phelps: Yes. 

Mr. Rank: We are doing this just to shorten 
the testimony. 

The Court: This has to do with the cireum- 
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stances under which the notices were put up and 
the area shut off. 

Mr. Phelps: That is right, your Honor, and 
rather than go into it by the witness 

The Court: All right, mark the affidavit. 

Mr. Phelps: It is the affidavit of Ernest Harvey 
attached to the application for injunction, prelimi- 
nary injunction. It is in the Court’s records. 

The Court: If the Court concludes that it is 
material, it will read the affidavit and consider it 
as evidence. If not, an appropriate ruling will be 
made later on. 

Mr. Rank: Thank you. That is satisfactory. 

The Court: I do not think it is necessary to give 
it a number, is it? It is part of the files. 

Mr. Phelps: No, it is part of the files and it has 
been properly identified, I believe. 

Mr. Rank: Yes. 

Mr. Phelps: I have no other questions, your 
Honor, then. [820] 


Cross-Examination 
By Myr. Rank: 


@. Mr. Harvey, this quarter pole setting that 
Mr. Phelps talked about, the area around the pole 
heing divided into quarters, just explain how that 
is done. That 1s something new to me. 

A. Well, when they are logging with a yarder, 
they can only go so far around the pole and then 
they have to swing the yarder or the blocks in the 
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trees, and so they come so far around and then they 
have to make a change and go around, and that is 
ealled logging more or less in quarters. 

Q. In quarter segments; and how do they deter- 
mine where those quarters start and end? Is it done 
geographically ? 

A. That is done by the loggers themselves more 
or less. It is the easiest, the best and the fastest way 
to pole logs. 

Q. Is it possible that one of those quarters would 
have both Sage and Ward property on it? 

A. Oh, yes. 

Q. Just one or two other questions, Mr. Harvey. 
Did you at any time that vou were working on there 
on behalf of these various people ever have any in- 
formation, knowledge, or receive any reports as to 
the quantities of logs removed from the Ward 
properties, and that were being reported by any of 
the Wilson companies to the Wards? 

Mr. Phelps: JI am sorry. I didn’t hear the first 
part of the question. [821] 

Mr. Rank: I asked him if he had any knowledge 
of the quantity of logs being reported by Coast 
Redwood and the Union Bond & Trust to the Wards. 

im No. 

Q. (By Mr. Rank): Was there any informa- 
tion, facts or figures that you had at any time while 
you were working up there, or any of the informa- 
tion contained in any of the records here from 
which you could have computed for any month the 
actual quantity of logs removed from the Ward 
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lands? A. No, I don’t believe so. 

Q. That was because of the Ward combination? 

A. The Ward combination. 

Mr. Phelps: ‘That calls for an opinion and con- 
clusion, if your Honor please. Don’t the records and 
information speak for themselves. I will object to 
it on that ground. 

The Court: I will overrule the objection. 

Q. (By Mr. Rank): I will show you a box of 
records, and this is for my purpose, Mr. Harvey. 
Will you look at these? I will withdraw the ques- 
tion. 

You have seen the so-called daily master scale 
sheets that were prepared by Mr. Elliott? 

A. I have. 

Q. I show you a batch of records that have just 
been handed to me by counsel. Do those appear to 
be the master scale sheets that Mr. Elhott was 
keeping ? [322] A. Yes, they appear to be. 

Mr. Rank: That is all. 

Mr. Phelps: I had in my haste overlooked one 
thing I should have asked. 


Redirect Examination 
By Mr. Phelps: 


Q. Mr. Harvey, at any time did you request in- 
formation from anyone connected with the Union 
Bond & Trust Company or the Coast Redwood and 
have such request refused prior to May, 1954? 

Mr. Rank: To which we object as being im- 
material. 
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Mr. Phelps: Let me withdraw it. 

Q. Mr. Harvey, the information which you were 
developing you were sending along currently? 

A. Yes. 

Q. Did you ever have any instructions from Mr. 
Fleckner or Mr. French to give them any additional 
information other than what you were supplying to 
them? A. Not that I know of. 

Q. Did you ever make a written request upon Mr. 
Elliott or Mr. Nelson for any further information 
than what he was supplying you? 

Mr. Rank: To which we will object as being im- 
material. 

Mr. Phelps: I think it is very material, your 
Honor. 

Mr. Rank: Mr. Elliott and Mr. Nelson were em- 
ployees of [323] Coast Redwood, for one thing. 

Mr. Phelps: I think it is most material, your 
Honor, to show if for no other purpose, two things: 
First, that they were satisfied with the type of in- 
formation that they were receiving, and secondly, 
that there was no request for information during 
this period of time which was refused to them. I 
think that is material. 

Mr. Rank: But you know that is not a fact. 

Mr. Phelps: During that period of time, June 
to October. 

Mr. Rank: Oh, June to October. 

Mr. Phelps: That is what we are talking about. 

The Court: I just do not know what the ques- 
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tion means. It is very difficult to rule on that. I just 
do not know, what you are talking about. 

Mr. Phelps: Myr. Rank, can’t we stipulate to that 
as the fact? 

Mr. Rank: No, we are not going to stipulate to 
that as a fact. I do not think it is material at all 
whether they requested it. 

The Court: Do you understand this question? 
Of course, I am not a lumberman, but I do not 
know what he means by it. 

Mr. Rank: He means did he ask for any more 
information at any time and was he refused, re- 
ferring to Coast Redwood employees. My point is it 
is not material what he asked Coast Redwood em- 
ployees for or whether he asked anybody or [824] 
not. 

Mr. Phelps: I am referring to anyone from 
whom he was getting information with respect to 
the Union Bond & Trust, the very information that 
he was getting. J am asking did he ever request any 
information from Mr. Elliott or Mr. Nelson and 
if such a request was ever refused. 

The Court: Let me see if I can understand it. 

Q. Certain written information was given to you 
by these representatives of the Coast Lumber Com- 
pany, is that right? A. That is right. 

Q. Given to you in written form? 

A. That is right. 

Q. Was the form of that information that was 
given to you pursuant to some formula that you laid 
out, or how did that come about? Do I make myself 
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clear? How did you get the records from these 
people? 

A. Well, that all came in a kind of roundabout 
way through my boss, Mr. French. He asked me if 
I could get that. 

Q. You asked them to supply you with these 
records, is that right? Did you ask these people to 
furnish vou with these records that have been re- 
ferred to here? A. I asked the scaler, yes. 

Q. And then subsequently vou got these rec- 
ords? 

A. Yes, he said he would have to contact his 
superiors. 

Q. You asked the scaler and the scaler got in 
contact with his superior and as a result of that vou 
got these records? [325] A. I did. 

Q. Did you ask for any other records besides 
these ? A. No, I don’t believe I did. 

Q. Did vou get what you asked for? 

A. I got what I asked for. 

Mr. Phelps: That is what [ have in mind. 

Mr. Rank: You will stipulate that those are the 
records (indicating envelope containing docu- 
ments) ? 

Mr. Phelps: Yes, certainly. 

Mr. Rank: With the Court’s permission, I for- 
got one thing. 
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Recross-Examination 
By Mr. Rank: 


Q. Mr. Harvey, did you have a conversation with 
Elliott, the scaler for Coast Redwood, some time 
back in July, 1953, concerning these daily log haul 
reports that he was preparing, so-called master scale 
sheets ? A. Yes, I believe I did. 

Q. Did that conversation concern the informa- 
tion and the data that he was putting down on the 
master scale sheets? 

A. Yes, I believe it did. [826] 

Q. And did that conversation concern the in- 
formation on the data that he was putting down on 
the master scale sheets? A. Yes. 

Mr. Phelps: When? May we have the time, the 
occasion ? 

Mr. Rank: Yes. 

Q. (By Mr. Rank): Approximately what was 
the date? 

A. Well, as near as I can remember, I believe it 
was sometime in the first part of July, 1953. 

@. And is there any record among these papers 
that you examined that refreshes your memory as to 
the date? A. Yes, there was, 

@. And what were those records? 

A. That was the seale sheets received from Ken- 
neth Fliott. 

Q. Who else was present, if anybody, besides Mr. 
Ethott, if vou recall? 
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A. Well, at that particular time, I don’t recall 
of anybody being present. 

Q@. All right. Will you relate the conversation ? 

Mr. Phelps: I will object to that as hearsay, if 
your Honor please, not binding on the plaintiff. 

Mr. Rank: These are their records and their in- 
formation that thev are talking about here, the in- 
formation we got and the very person we got it 
from. 

Mr. Phelps: That isn’t the proper way—well, I 
have made my objection. [327] 

The Court: Overruled. 

The Witness: What was the conversation? 

Q. (By Mr. Rank): Yes, what was the con- 
versation. 

The Court: He wants you to tell about some 
conversation with Elhott. 

The Witness: Well, I stopped there and I asked 
if IT could get the full scale sheet both from Nelson 
and Elliott out of the one office, and as I under- 
stood that Mr. Elliott handled most all the scale 
slips, tickets, and he replied that he couldn’t give 
them to me because he had orders not to inelude 
Union Bond and Trust seale slips upon this master 
sheet, so I would have to go to Nelson to get my 
log tickets from him to make up my weekly re- 
ports. 

Q. Did he say from whom he received those in- 
structions ? 

A. No, I don’t believe he said who received them 
from. 
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Mr. Rank: That is all. 
The Court: That is all. 
Q. (By Mr. Phelps): When was this. You said 
July? All right; I have no other questions. 
Mr. Rank: That is all, Mr. Harvey. Thank you. 
Mr. Phelps: Mr. Fleckner, please. 


STANLEY L. FLECKNER 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the whole 
truth and nothing [828] but the truth, testified as 
follows: 


The Clerk: Will you please state your name to 
the Court. 
The Witness: Stanley Lloyd Fleckner. 


Direct Examination 
By Mr. Phelps: 


Q. Mr. Fleckner, your business or occupation, 
sir? 

A. Timber cruiser under the auspices of W. W. 
French? 

Q. Employed by W. W. French? 

A. Yes, sir. 

Q. And as his employee and in that relationship, 
did vou supervise generally the policing of the Ward 
and Sage lands and the A. K. Wilson interests? 

A. Generally, yes. 

Q. Mr. Harvey who has just testified was the 
man in the woods and you were the man who was 
compiling the information sent out by him? 
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A. Yes, sir. 
Q. You yourself also personally are familiar, 


however, with the operation ? A. Yes, sir. 
Q. From time to time, I take it? 
A. Yes, sir. 


Q. And Mr. Harvey devoted himself exclusively 
to this [829] policing job in that area, didn’t he? 

A. Yes, he did. 

Q. He didn’t do anything else? 

A. No, sir. 

Q. You did other jobs, whatever your employer 
called upon vou to do with respect to other con- 
tracts that he had; is that right? me NV Ceesit, 

Q. And you were generally in charge of the office 
and the correspondence and the reports and the for- 
warding of them, is that right? A. Yes, sir. 

Q. When this information would come in daily, 
these diaries, they would be first in the original 
handwriting of Mr. Harvey? A. Yes, sir. 

Q. Then you would see that they were typed up 
on some kind of photostatic paper to make copies? 

A. Yes, sir. 

@. And send those copies on to Mr. Ward in 
Orchard Lake and to Mr. Fletcher in Oakland; is 


that right? AS “hat semehieesi: 
Q. And that also applies to these monthly scale 
reports ? A. Yes, sir. 


Q. With respect to the monthly scale reports, 
sir, the information contained on the monthly scale 
reports above the [830] line entitled ‘“‘grand total 
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for the month”’ is information which you got from 
Mr. Harvey’s records; is that correct? 

A. That is correct, sir. 

@. You simply took his information and entered 
it on this form? A. Yes, sir. 

Q. Now there is another item below that grand 
total for the month, and those grand totals for the 
month are totals that you made? That was your 
computation ? AD® Y esy sine 

Q. With respect to that computation, you simply 
added up the various classifications and came up 
with mathematical figures representing certain 
totals of what they were supposed to be? 

A. That is correct, sir. 

Q. The only way of arriving at that was to add 
it up mathematically and come out with the total? 

A. That is right. 

Q. You had no further information at that time, 
no additional information other than what Mr. 
Harvey had in the woods, did you? 

A. At that time, sir? 

Q. Yes, when you made the monthly total? 

mo Olena .thatis align 

Q. Now do you remember an occasion—do you 
want to look at [331] the map? I wasn’t going to 
ask vou about it. I think it has been identified by 
the other witness. 

Mr. Fleckner, do you remember the occasion when 
you and Mr. French went to the Coast Redwood 
Company mill on the Samoa Peninsula ? 

mo res, J do, 
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Q. In February of this year? 

A. Yes, sir. 

@. And on that occasion you requested the girls 
in the office to see the stumpage ledger book, did 
you not, for Coast Redwood ? 

A. We requested the information and she pro- 
duced a ledger. 

Q. That was for Coast Redwood ? 

A. Yes, sir. 

Q. You had with you certain figures at that 
time, February 17th or 18th, showing you the 
monthly amounts reported by Union Bond and 
Trust Company and the amounts paid on that 
stumpage? 

A. I had the book you just had in your hand, 
sir. 

Q. And you had a letter from Mr. Fletcher giv- 
ing you figures showing what had been reported ? 

A. Yes, sir. 

Q. And then did you take those figures that you 
had and compare them with what was shown on 
the Coast Redwood Company’s records on that 
day? [832] A. Yes, sir. 

Q. How did you do that out of this ledger sheet ? 

A. I took our totals of the so-called creditor’s 
side or Coast Redwood side and compared them with 
the totals for the Coast Redwood side, and they 
checked. 

Q. Let’s identify this because this is important. 
When von say that you took vour totals of the 
creditor, vou mean the totals under the classifica- 
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tions ‘‘ereditors’’ month by month as they appeared 
in what is known as your seale sheet Ward and 
Sage-Wilson contract form? 

A. That’s right. I added up the sub-totals and 
arrived at sub-grand totals of the creditor in the 
lower column. 

Q. Did you also compare that with the informa- 
tion that you had received from Mr. Fletcher as to 
the amount paid and reported? A. Yes, sir. 

Q. And they corresponded exactly; is that right? 

A. Yes, I believe they did. 

Q@. So that as of that time, February 18, 1954, 
you then knew that there was a discrepancy between 
the amount My. Fletcher said had been reported and 
paid for and the amount that had been removed 
from the land? 

A. Well, we assumed that there was something 
wrong; we didn’t know it in that terminology. 

Q. You knew that there was a discrepancy, let’s 
put it that [833] way, at that time? 


A. Yes, sir. 
Q. And that completed your investigation as you 
have told us? A. Yes, sir. 


Q. You didn’t do another thing to investigate as 
to whether or not there was a discrepancy except 
to compare those records? 

A. That is all, sir. 

Mr. Rank: You are talking about Mr. Fleeckner 
personally ? 

Mr. Phelps: Mr. Fleckner personally, of course. 
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Q. (By Mr. Phelps): You didn’t go to see Mr. 
Pau] Owens at any time, had no conversations with 
him? Ae No si 

Q. You never requested Mr. Harvey to supply 
you with any other information than that with 
which he was supplying you? A. No, sir. 

@. And you never requested Mr. Harvey to re- 
quest of anyone connected either with Union Bond 
and Trust Company or Coast Redwood, any addi- 
tional information prior to May, 1954? 

A. No, sir. 

Mr. Phelps: Now in the same manner and 
method, and for eonvenience, with respect to the 
affidavit of S. L. Fleckner attached to the applica- 
tion for an injunction, may I quickly ask you, Mr. 
Fleckner, you of course are familiar with this af- 
fidavit; you have read it? [834] 

A. Yes, I have read the affidavit. 

Q. Are the matters contained in there true and 
correct ? A. Yes, sir. 

Mr. Rank: Well, of course, my same objection 
will run to anything on that affidavit. 

The Court: This also refers to 

Mr. Phelps: To the same matter. 

The Court: Of showing the dates? 

Mr. Phelps: Yes. I was about to say, may it be 
stipulated then in the same manner we did before 
that I am now offering the affidavit of S. L. Fleck- 
ner as it appears—it appears in the original files 
of this action and attached to the application for 
preliminary injunction? I now offer it and the 
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record can note your objection as to its materiality. 

Mr. Rank: Yes. 

Mr. Phelps: And your reservation of a motion 
to strike, the Court reserving its right to determine 
whether it should be considered or not. 

Mr. Rank: Yes. 

The Court: All right. 

Q. (By Mr. Phelps): Mr. Fleckner, did you at 
any time—referring to any time during the calendar 
year 1953—have the cruise figures on these Ward 
lands in your possession ? 

A. I am not sure whether we had any in ’53 or 
not. [335] 

Q. Let us take the period June to October. Did 
you have any cruise figures on that land at that 
time? AS don tthinie sa, no. sir 

Q. And were asked at any time during that 
period of time, June to October, to check, or at any 
time prior to October of ’53, to check the figures vou 
were developing with any cruises? 

EA 0: 2S17t, 

Q. Now vou said that you were in charge of 
sending these reports on and the correspondence. 
Did Mr. Ward, either by correspondence or orally, 
or by telephone, ever request from you during the 
calendar year 1953 any additional or different types 
of reports? 

A. You ealled our attention to a letter, from Mr. 
Ward, in January, 1953, requesting information 
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which we were in process of compiling. 

Q. That letter has been referred to and is in 
evidence, the letter in which he first initiates the 
request for checking the amounts being removed 
from the lands? A. Yes. 

Q. And that is the only request you had? 

A. We had one from Mr. Fletcher requesting 
more general information. 

Q. More general information ? 

A. Yes, sir. [836] 

Q. That letter also appears in the correspondence 
OL RBS A. Yes, it does. 

Q. I won't take the time to read it, but it has 
been referred to. And that would be all; is that 
right? A. Yes, sir. 

Myr. Phelps: Thank vou. Just a moment. I have 
no other questions. And I made it by twelve o’clock. 

Mr. Rank: Yes, but vou didn’t leave time for me 
to get through by twelve. Shall we take our noon 
recess ? 

The Court: No, no, finish up. 


Cross-Examination 
By Mr. Rank: 


Q. Mr. Fleckner, at the time that you went to 
the Coast Redwood Company office under instruc- 
tions of Mr. Fletcher, you were shown some ledger 
sheets which apparently were the stumpage records 
of the Coast Redwood; is that correct? 

A. Yes, sir. 

Q. And from that you were able to cheek and see 
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that the information there contained was the same, 
the same totals as Mr. Fletcher had given you as to 
the total quantities reported to the Wards? 

A. Yes, sir. 

Q. Iam now showing you Defendant’s Exhibit T, 
and I know you haven’t seen this before. These are 
photostatic copies. [837] Would you look them over 
and see if that is the same general type of informa- 
tion, the same general type of bookkeeping and en- 
tries, that vou saw at the Coast Redwood? 

The Court: You-mean is this the form that was 
used ? 

Mr. Rank: Yes, the form that was used. 

The Court: The form of keeping the records that 
was used in the Coast Redwood ? 

Mr. Rank: Yes, that is what I had in mind. 
Thank you. 

The Witness: About the same size page, about 
the same type of ledger page, but I don’t think it 
looks quite like the same set of records. 

Q. (By Mr. Rank): No, it isn’t supposed to be 
the same set of records, this is Union Bond and 
ghttists A. The same type of system. 

Q. Did the pages which you saw contain scale 
sheet numbers as are shown here, do vou recall? 

A. No, I don’t recall that. 

Q). Did it contain the footage? 

A. It contained the footage. 

Q. And the totals the same as we find here? 

A. And the totals. 
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Q. As I recall Mr. Owens’ testimony as to that 
book maintained for Coast Redwood, it showed the 
loggers’ name or the landing number, whereas these 
show the section number from which they were re- 
moved. Do you recall that? [838] 

A. Yes, I believe there was more information on 
the other sheets that appears here. 

Q. Mr. Fleckner, I have removed from Plain- 
tiff’s Exhibit 8 of the plaintiff’s deposition for Iden- 
tification a sample sheet and ask you if that is the 
form and the information given to Harvey by Mr. 
Elliott from which vou developed your reports? 


A. Yes, it 1s. 
Mr. Rank: JI will offer this at this time as a 
sample. 


Mr. Phelps: What is the date of it? 

Myx. Rank: This is June Ist to 5th, 1953. 

Mr. Phelps: That would not be representative. 
Union wasn’t even logging at that time. 

Mr. Rank: I thought you started logging 

Mr. Phelps: Not on that area, no. Your own 
records show that. 

Mr. Rank: I have just given this as an example 
of the information that was being given. 

Mr. Phelps: Tf think you should give a repre- 
sentative one instead of that. 

The Court: Defendant’s Exhibit V introduced 
and filed into evidence. 


(Whereupon sheet was marked Defendant’s 
Exhibit V in evidence.) 
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Q. (By Mr. Rank): And that contains all of 
the information that you received from Coast Red- 
wood or Union Bond and Trust [839] or any of the 
other companies ? 

A. We received small stumpage pad scale sheets 
from Mr. Elliott or Nelson. 

Q. That contains the same type of information 
except sometimes the numbers of the scale sheets ? 

A. Yes, sir. 

@. What I am getting at, you were given in- 
formation as to the loads, scale, whether Redwood or 
fir, and the landing number? A. Yes, sir. 

Q. And it was from that information that you, 
with vour own investigation and own knowledge, de- 
veloped the reports which you turned over finally to 
Mr. Ward, California Barrell and Arrow Mill? 

A. Yes, sir. 

Mr. Phelps: I have one here that I was going to 
put in. 

My. Rank: July? 

Mr. Phelps: It just happens to be October. 

Mr. Rank: What is the date? 

Mr. Phelps: October 19th to 23. 

Mr. Rank: Let’s see. Maybe we can use that. 
You wanted that as an exhibit? 

Mr. Phelps: Yes. 

The Clerk: Plaintiff’s Exhibit No. 13 introduced 
and filed into evidence. [840] 


(Whereupon, sheet dated October 19-23 was 
received in evidence and marked Plaintiff’s Ex- 
hibit 13.) 
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Q. (By Mr. Rank): Mr. Fleckner, at my re- 
quest, you took a series of aerial photos of these 
lands, did you not? A. Yes, sir. 

Q. Do you recall the date? 

A. June 11th, 754. 

Q. June 11, 1954 (exhibiting photographs to Mr. 
Phelps). 

I hand you a folder and ask you if you can 
identify that as a folder of photographs that you 
took? 

A. That is the same folder, Mr. Rank. 

Q. The first page has the introduction, album 
of aerial photographs, description as to how they 
were taken and other technical information of that 
type? A. Yes, sir. 

Q. The next page is a map of the area, a small 
map of the Ward lands, and also apparently show- 
ing the line of flight and identification numbers from 
which each photograph was taken? 

A. Yes, sir. 

Q. In other words, by following the map and re- 
ferring to the number of the photograph, you can 
see from what point that photograph was taken? 

A. Yes, sir. [341] 

Q. Now as I understand, Mr. Fleckner, Photo- 
graphs 1 to 21, are all of Township 12, that is the 
logged over area? A. Yes, sir. 

Q. And may J amend that question. Photographs 
1 to 21, except 14, 15 and 16, are of Township 12 
showing the logged over area? 

A. That is correct, sir. 
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Q. And photographs 14, 15 and 16 are of the 
virgin timber in Township 11? 

A. That is correct. 

Mr. Rank: Did you want to ask the witness any 
question to explain it to you, as to how they were 
taken and where? 

The Court: Do these photographs of the logged 
over area, if put together, cover the whole area, 
or are they only selected places that you photo- 
graphed ? 

A. No, they are very general; the map in the 
front will indicate. 

Mr. Rank: I think the Court means if you put 
them together would it cover the entire area of 
Township 12? 

The Court: Like a panorama photograph that 
we take part of it at different times, then when you 
put it all together 

The Witness: Almost, sir. You should find the 
edge of one picture on the next one. 

The Court: It is generally? 

The Witness: Generally of the type in the flight 
strips, [842] yes, sir. 

Q. (By Mr. Rank): And the flight strip 1s 
marked on the map where the pictures were taken, 
each point? A. Yes, 

Mr. Rank: I will ask that that be marked in evi- 
denee as Defendant’s Exhibit next in order. 

Mr. Phelps: J don’t know its materiality, 
but 
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The Court: If I get tired of reading the deposi- 
tions or the evidence, I will look at the photographs. 

Mr. Phelps: All right, that is fair enough. 

The Clerk: Defendant’s Exhibit W introduced 
and filed in evidence. 


(Whereupon aerial photographs were marked 
and received in evidence as Defendant’s Ex- 
hibit W.) 


Q. (By Mr. Rank): You are familiar generally 
with that entire area, are you not, Mr. Fleckner? 

A. Yes, sir. 

Q. In other words, all of the timber and the 
stands on the south side of the Klamath, that is the 
south watershed ? A. Yes, sir. 

@. And calling your attention to photographs 
14, 15 and 16, that is, of the virgin area, would you 
say that those photographs are or are not generally 
representative of the virgin timber in that [843] 
area? A. Yes, they are. 

Q. And did you see Township 12 before it was 
logged? When did you first go into Township 12— 
that is the Ward area? 

A. The first time I was near any of the Ward 
lands in Township 12 was in 1950, the spring of 
1950. 

Q. And at that time a part of it was virgin and 
unlogged ? A. Yes@snemost of it. 

Q. Would you say whether or not photographs 
14, 15 and 16 are fairly representative of that area, 
Township 12, that was unlogged at that time? 
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A. Yes, the whole general area, 11, 12 and 13, 
all on the west side of the Klamath—they are repre- 
sentative pictures of the general area. 

Q. Thank you. I will ask you some question, Mr. 
Fleckner, prior to February 12 or 18th. I selected 
that date because that is the date that you received 
the letter from Myr. Fletcher which contained the 
information as to the quantities of logs that had 
been reported to Ward. Prior to that date, do you 
have any information or any knowledge or records 
of any kind whatsoever showing the quantities of 
logs that had been reported by the Union Bond and 
Trust to the Wards? A. No, sir. 

Q. During the year 1953, was there any informa- 
tion or data or record that you had in your posses- 
sion or that you had knowledge of—not that you had 
knowledge of ; that yon had in [844] your possession, 
from which vou could compute the total quantity 
of logs being removed monthy from the Ward 
lands? 

A. No, sir, it wasn’t possible by our records. 

Mr. Rank: Thank you. That is all. 


Redirect Examination 
By Mr. Phelps: 


Q. On the logged over land, sir, is it pretty rep- 
resentative as to its condition of standing or fallen 
merchantable timber? Was the whole general area, 
that is on the Sage ‘‘B”’ lands and the Ward lands 
about the same—pretty representative ? 

A. Making a very general statement, I would 
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say they are about the same. They were logged by 
the same people and with the same mixed time 
element. Very generally the same. 

Q. You have reported that there is 117 million 
feet of merchantable timber on the Sage ‘‘B”’ lands 
that have been logged. Do you recall that? 

Mr. Rank: We will object to that as being im- 
material, what he reported. 

Mr. Phelps: This is preliminary. Can you break 
that down: 

Mr. Rank: Just a moment, Mr. Phelps. 

The Court: J don’t know what this is about now. 

Mr. Phelps: This is just to establish this wit- 
ness’ opinion as to the number of feet of merchant- 
able timber that [845] there is on the logged over 
lands on the Ward and Sage ‘‘B”’ tracts. That is 
the purpose of it. 

The Court: That is a new subject. 

Mr. Phelps: Yes, your Honor, but it will be 
very quick because I just want to ask if it is the 
same—— 


The Court: Let him answer. 

Q. (By Mr. Phelps): It would average the 
same as the Sage lands there? 

A. The logged over? 

Q. The logged over land. 

A. Very generally. 

Q. That, in your opinion, was the average mer- 
chantable timber left per acre on the Ward and 
Sage ‘‘B”’ lands? 

Mr. Rank: We will object to it as being in- 
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competent, irrelevant and immaterial, calls for the 
conclusion of the witness. He has not shown to have 
eruised it. I don’t know whether he did cruise it 
or not. [346] 

Q. (By Mr. Phelps): You did cruise it, and you 
know of the 117 million feet figure on the Sage ‘‘B”’ 
lands, isn’t that right ? 

The Witness: That figure was brought out in the 
Sage trial. I didn’t report it. I think you were the 
first one who mentioned it. 

Q. If I am mistaken, please tell me. Do you have 
that knowledge or not? If you do not, please say 
so, and I will drop. A. Specifically ? 

The Court: How does he have that knowledge? 

Q. (By Mr. Phelps): Do vou know it of your 
own knowledge? Have you cruised it? Did you make 
an estimate? That is all I want to know—under 


Sage ‘““B’’? A. No, sir. 
Q. All right. I thought you had. 
A. No, no. 


The Court: I guess we will let you go now. We 
will resume the trial at two o’clock. 


(Whereupon, an adjournment was taken until 
the hour of 2:00 o’clock p.m., this date.) [347] 
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CHARLES H. BUNTING 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 


The Clerk: Will vou please state your name to 


the Court, sir. 
A. Charles H. Bunting. 


Direct Examination 
By Mr. Phelps: 


Q. And your address, sir? Where do you reside? 

A, 2455 Placer Street, Redding, California. 

Q. What is your business or occupation ? 

A. Tama timber cruiser, consulting forester. 

@. In that work is there any recognized educa- 
tional requirements, or how do you gain your ex- 
perience in that? Just tell us generally. Do you 
graduate from a school? 

A. I graduated from the University of Cali- 
fornia with the Degree of Bachelor of Science in 
Forestry in 1940, and subsequently went to work 
in the industry. I held a couple of summer jobs 
while I was going to schol, one with the Forest 
Service as a compassman and topographer, another 
with the Calgore Lumber Company as assistant to 
the logging engineer, [848] scaler, and upon gradua- 
tion I was emploved by the Southern Pacifie Land 
Company in the capacity of field agent, as thev 
called the job, Actually it involved cruising timber 
on their land grant holdings in Siskiyou, Trinity, 
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Shasta, El Dorado and Placer Counties, and ap- 
praising the value thereof. 

Q. Does that also have to do with the valuation 
of timber? 

A. Yes, we were required to put the value on 
the timber and also I worked for the Collins Pine 
Company. 

Q. What is the Collins Pine Company? “Where 
are their operations? What did you do for them? 

A. They are a lumber company located in 
Plumas County, holdings in Plumas and Tehama 
Counties, approximately sixty to seventy thousand 
acres, they did have at that time. My job was as- 
sistant forester. I cruised timber, marked timber 
for cutting, ran cutting lines, scaled and installed 
permanent growth plots. I was there from Septem- 
ber, 1944, to July or the end of June, 1945. 

Q. What did you do after that? 

A. When I left their employment I engaged as 
a timber cruiser consulting forester to the industry, 
working in California. 

Q@. When you say that do you mean that you 
were self-emploved ? 

A. Self-employed as a freelance timber cruiser 
and appraiser. 

Q. And hiring out to advise and to consult on 
various timber problems, including valuation? 

A. Yes, sir. [849] 

Q. Tell us just generally what are the duties or 
the scope of your present business in a general way 
relating to timber? What do you do? 
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A. The bulk of the business in obtaining volumes 
in timber on pieces of private property, analyzing 
the access problems, determining the value of the 
timber, the cost of the logs delivered at the pond. I 
also handle trespass cases, involving the determina- 
tion of the volume of timber removed from a tract 
after the logs are gone, and I make timber stand 
maps using aerial photographs. 

Q. Has any of your work in that general classi- 
fication included work in the Del Norte-Humboldt 
County areas? A. Yes, it has. 

Q. Can you state whether or not, then, in that 
connection your work has included redwood and 
Douglas fir? 

A. Yes, it has included redwood and Douglas 
ie. 

@. Axe there any societies to which vou profes- 
sional foresters belong? 

A. JT am a member in senior standing of the 
Society of American Foresters. 

Q. Mr. Bunting, at our request did you make a 
study, an examination of the Ward lands—I see 
they are not all there on this particular map, but T 
won’t take the time to take the other map—you are 
generally familiar with this area, first of all? [3850] 

Mr. Rank: Is that a new question? 

Mr. Phelps: Yes, because the map does not in- 
clude the 14-40’s. I wanted to ask him about that. 

Q. Are you generally familiar with the Ward- 
Save lands and the Ward lands? A. Yes. 

Q. In Township 12 and Township 11 North, 
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Range 2 Hast? A, Yes, Lana, 

Q. Did you undertake an examination of any 
part of those lands to determine the quality of the 
virgin timber? 

A. Imade a5 per cent two-run quality cruise on 
the Ward lands in the southwest quarter of the 
southwest quarter of Section 2, in the east half 
of Section 3, also in the northeast quarter of the 
northwest quarter of 3, and in the northwest quarter 
of Section 11, Township 11 North, Range 2 East. 

Q. Just tell us please what was the purpose, first 
of all 

The Court: When did you do it? 

Q. (By Mr. Phelps): When did you do this, 


sir? 


A. J did that beginning—TI can’t give you the 
exact date, but may J say last week. I can if I 
oseolke @he ae 

Q. Can vou tell us commencing when, and when 
did vour work cease, approximately ? 

A. Commencing on the 20th. 

My, Rank: November 20th? 

The Witness: Just a moment. Commencing I 
guess, on the [351] 18th and ceasing on the 19th. 

Q. (By Mr. Phelps): Ceasing on the 19th so 
far as the area is concerned? A. Yes. 

Q. After compiling information have you con- 
tinued to work on it the rest of this week up until 
today? A. Yes, I have. 

Q. What was the purpose? What were you at- 
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tempting to develop? Without saying what you did 
at the time, what were you attempting to develop? 

The Court: Let us not waste time on this. Is 
this man going to testify as to the value of that 
property as it was when he saw it? 

Mr. Phelps: Yes, he will. 

The Court: Just ask him that question. 

Mr. Rank: Well 

The Court: Then counsel can object to it and if 
there is an issue on it, he can raise it. I do not 
listen to a lot of business about what an expert 
tells me with respect to every step he takes in 
doing it. If the other side wants to cross-examine on 
it, they can. I do the same thing with doctors. You 
are familiar with that, Mr. Phelps. 

Mr. Phelps: That is true, vour Honor. I had not 
thought of it. I certainly will. 

The Court: Ask him that question. If it is a 
question [852] of valuation, ask the question and 
counsel can object to it. 

Q. (By Mr. Phelps): I will ask it then in this 
fashion: As a result of vour investigation, study and 
examination of the virgin timber standing on the 
14 forties, do vou have an opinion, sir, as to its 
value? A. Yes, I do. 

Mr. Rank: Just a moment, please. To which we 
will object as being incompetent, irrelevant and im- 
material and calling for the conclusion of this wit- 
ness. We have two thoughts in mind, of course: 
one is the materiality of the value and the other 
is the qualifications of this witness, and on that 
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matter we would like to ask one or two questions, 
but we urge the objection of materiality. 

The Court: That is the only objection I would 
be interested in. What is the basis of that? 

Mr. Rank: Materiality? 

The Court: Yes. 

Mr. Rank: The basis of that is this, your Honor. 
Prineipally it is this: Number 1, that in the event 
it should be found that the defaults were excusable, 
then the plaintiff may be entitled to reinstatement in 
the property. In the event the defaults are found to 
be caused as a result of bad faith or unconscionable 
conduct, fraudulent conduct, then there can be no 
recovery on the plaintiff’s part. 

The third is the question of wilfullness. In the 
event [353] that the defaults are found to be wilful, 
that is, voluntary, under the theory of wilfullness 
as distinguished from fraudulent or bad faith, then 
the question of valuation is only material insofar 
as it is necessary to determine whether or not the 
vendor has been damaged, and then the question of 
materiality is whether or not the value of the 
property is less than the balance due under the con- 
tract. 

Now, I appreciate that at this moment there is no 
stipulation as to the value of the property. How- 
ever, the Court is aware of the fact that I am pre- 
pared to stipulate that the value of the property is 
as much as the remainder due on the contract. So 
that is the basis of my objection. That was the basis, 
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of course, of my stipulation at the time of the pre- 
trial conference. 

The Court: Isn’t there also a question that might 
be material on the over-all equitable picture in at- 
tempting, as I said, the other day, to mold a decree 
that would be just under the circumstances, that the 
question of unjust enrichment might come into it? 

For example, if it appeared, for example, it is 
stipulated that the property is worth at least 
£160,000-—— 

Mr. Rank: $164,000. 

The Court: If it appeared, for example, that the 
property as it now stands is worth six or seven 
hundred thousand dollars [354] 

Mr. Rank: Yes. 

The Court: That might be of some equitable 
significance if the Court were attempting to impose 
conditions either upon the reinvestment of the 
vendee with his contractual rights, or in the event 


of the deprivation of those rights. It seems to me— 
and I am only speaking offhand here—that in an 
equity case such as this that the limitation should 
not be necessarily as narrow as that of limiting it 
to merely whether or not the vendor has been dam- 
aged. It might be a factor that might enter into 
the determination of the conditions or proper equit- 
able boundaries that might be put im the decree, 
depending on which way it would go. 

Mr. Rank: I think not, your Honor. I think 
all the defaulting vendee is entitled to at the very 
hest is to be made whole. In other words, that is 
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really the meaning of the phrase ‘‘punitive dam- 
ages.’’ In other words, he is not expected to be 
punished by way of exemplary or punitive damages. 
All he is entitled to is to be made whole, and the 
value of the property has no bearing on that ques- 
tion. The question of making him whole is that he 
shall not lose any money; that he shall have re- 
turned to him all or part of his down payment if the 
circumstances warrant it. 

The Court: That is wholly true. 

Mr. Rank: T have never heard of a case other- 
wise. 

The Court: If the vendee under California law 
is in [355] default on a number of payments under 
a contract and the judge feels kindly to him and 
says, ‘‘Well, maybe there is some neglect or failure 
on your part; T am going to reinstate you’”’ that 
he is under burdens conditioned upon the granting 
of that equitable relief. 

Mr. Rank: Oh, if he is reinstating him in the 
contract, that is a different proposition. In other 
words, if he is to be reinstated in the contract he 
can be reinstated upon the conditions that the court 
might determine. 

The Court: So if the court were to come to a 
conchision in the case—not necessarily here 

My. Rank: Yes, I understand. 

The Court: Supposing the court were to come 
to the conclusion here, wouldn’t the value of the 
property, particularly in the ease of a contract that 
is paid for hy way of royalties as this is, maybe 
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be of some help or be of some value in the de- 
termining of the nature of the conditions to be im- 
posed. 

Mr. Rank: I don’t like to argue against myself 
on a point that may come up, but I don’t think the 
law is that way. Let us assume that the Court, as 
you stated, felt kindly towards the vendee and felt 
that the defaults were not wilful or was going to 
reinstate him in the contract, I think that the Court 
could go no better than saying to the vendee, ‘‘You 
pay the balance due on the contract with interest 
and [356] all the costs that you have caused this 
person, plus the legal expenses,’’ and so on and so 
forth. [T don’t think the Court could say, ‘There is 
a melon here. I am going to put this vendee in, and 
T am going to give you, Mr. Injured Vendor, a 
part of that melon.’’ T really don’t think the cases 
hold that, althoueh it may be that subsequent de- 
velopments in this case would want to make me 
argue that wav. But I don’t think the eases hold 
that. 

The Court: Couldn’t the Court impose a condi- 
tion, for example, that would require that as a 
condition to reinstatement some reformation in the 
contract be had between the parties? 

Mr. Rank: 1 know of no cases that hold that. 

The Court: Inasmuch as you folks have gotten 
yourselves in this involved situation, maybe we will 
establish a precedent, we will do something. I don’t 
think the Califorma law puts any precise limitation. 
These cases that I have read that you have cited 
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are pretty general in their nature and they set 
down some general rules. 

Mr. Rank: Are any of those cases handy in your 
library? I might read just some language to you. 

The Court: I have read those cases already. I 
realize what the language is, and I know I am 
bound by the California law, but I don’t think it 
is so restricted as all that. For example, take the 
other side of the picture: If it were to appear that 
the value of the property as it stands now [357] 
is approximately equivalent to the unpaid purchase 
price, the value of the land, we are not concerned 
with that. But let us suppose that the land is worth 
six or seven hundred thousand dollars more 

Mr. Rank: Yes. 

The Court: And let us suppose that the Court 
finds that there was an unintentional default here. 

My. Rank: Yes. 

The Court: Under those circumstances the value 
of the property might have some bearing on the 
equitable solution of the rights of the parties. 

My. Rank: I don’t believe so, your Honor. I 
don’t think that a defaulting vendee can profit by 
his wrong. 

The Court: He can have conditions imposed and 
the value of the property might have something to 
do with it. 

Mr. Rank: I don’t believe so. I think it is the 
amount that he puts in the contract is what he is 
entitled to in order to be made whole. 

The Court: That may be true in the case of the 
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ordinary contract for the sale of land, but here you 
have a peculiar obligation where the vendee uses 
a part of the proceeds for the purpose of paying the 
purchase price as in oil and timber cutting con- 
tracts. 

Mr. Rank: Yes. 

The Court: And I think there is a somewhat 
different [358] situation. Only one of those cases 
that you cited was a timber cutting case. 

Mr. Rank: The Crowfoot case. 

The Court: Only one was a timber case. The 
others were just straight land purchase contracts, 
and no judge would have too much difficulty with 
the ordinary case of purchase and sale of land on 
the installment plan. 

Mr. Rank: I would think that the rule would 
be more liberal towards the timber case where the 
land was depleted than the other way. 

The Court: Let me say this, My. Rank. I think 
we are debating an academic question. There is 
no jury in attendance. If after submission of the 
ease the Court decides that the value of the land 
does not play any part in it, it won’t be considered: 
but it is much easier to just take the testimony 
and then leave it go at that. If it is not legally 
admissible, IT don’t want to spend too much time 
listening to argument to a great extent on that 
now if it can be deferred. The fact that I hear the 
testimony is not going to make any difference. 

Mr. Rank: I apptectate that. 

The Court: Because I have to determine even- 
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tually whether or not it legally plays a part in the 
decision of the case just like any other part of the 
evidence. 

Mr. Rank: I appreciate that. 

The Court: It doesn’t make any difference. I 
think it [359] might be just as well to take the 
testimony and reserve ruling on the motion to strike. 

Mr. Rank: Yes. And the objection on the ground 
of materiality 

The Court: Furthermore, in view of the way 
the ease has been presented, I haven’t got the whole 
picture of the case yet, and therefore I don’t know 
precisely yet how important to determining the 
ease is this testimony as to value. 

Mr. Rank: That is right. We are going around 
in a very strange circle. May I ask the witness a 
few questions? 

The Court: I don’t mean to be critical in that 
regard. You needn’t take this down, Mr. Reporter. 
This is off the record. 


(Discussion off the record.) 


The Court: This is on the record. I think that 
in order to keep the record straight, the Court will 
rule that the testimony as to value will be taken 
subject to a motion to strike, and whether or not 
the testimony will be considered by the Court will 
be determined when the case is decided. 

Mr. Rank: Yes. 

The Court: With an opportunity to counsel, of 
course, fo present their views on it. 
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Mr. Rank: Yes. I might ask the witness a few 
questions. 

The Court: As to qualifications? [860] 

Mr. Rank: As to qualifications, yes. 

Q. Mr. Bunting, I understand since when, what 
vear you have been an independent cruiser? 

A. 1945. 


Q. Your office is where? A. In Redding. 

Q. In Redding, California? A. Yes. 

Q. You say you have done some work in Del 
Norte and Humboldt Counties? A. Yes. 


Q. Can you name a few of the people that you 
have done work for? 

A. Fisher Lumber Company, Willow Creek. 

Q. Where are their holdings? 

A. Their holdings are in and about Willow 
Creek, down the river toward Hoopa. 
Who else? 
United States Plywood Corporation. 
And where are their holdings? 
I assisted in checking the Benham tract. 
Which tract? A. Behman. 
Where is that? 
That is adjacent to Pecwan Drainage. [361] 
Over in the Pecwan Drainage area? 
I also assisted in checking over a number 
of holdings of the Spaulding Lumber Company. 

Q. Where is that? 

A. That is in the Peewan Drainage. 

Q. Where? 

A. Trimity county, in the Salyer area, which is 
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at least geographically a part of the same region. 
Portions of the Magnolia tract. 

Q. Where is that? 

A. In Del Norte County—let me see, I believe 
that is over the divide from the Pecwan Drainage. 

Q. Which way over the divide? 

A. Northwestward. 

Om Al icht. 

A. In 1950 I cruised two half-sections of the 
Ward Timber Company in Walker Creek for an 
interested purchaser. 

Q. In the Walker Creek area? 

A. Walker Creek, just south of Klamath. 

@. And who was the interested purchaser? 

A. A gentleman named Warren Wood, and P. 
Hf. MeDonald. 

Q. And where else, Mr. Bunting? 

A. I eruised cut-over and virgin for the Sage 
Land & Lumber Company last spring. However, 
that was in Mendocino County, but it was redwood 
and fir. [862] 

Mendocino County. Which holding is that? 
In the Booneville District. 

Booneville District? A. Yes. 

All right. Where else? 

T believe that is about it. 

All right. Now for Fisher Lumber Company 
over in Willow Creek; what did you do for them? 

A. I checked a half section in the Salyer Dis- 
trict on the north side of the Trinity River. 

Q. For what purpose? 
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A. Cruising it for acquisition, it was a cruise— 
acquisition. 

Q. That is all fir over there, isn’t it? 

A. Yes, that is all fir. 

Q. The U. 8. Plywood Corporation, Benham 
tract, what did you do for them, eruise? 

A. Cruise—that was spot. 

Q. That is all fir? A. All fir. 

Q. For the Spaulding Lumber Company in 
Peewan, what did you do there? 

A. Fir and pine. 

Q. Fir and pine, and that was straight cruising? 

A. Yes. 

Q. That is correct? [863] A. Yes. 

. And over in the Salyer area, that was 

straight cruising. A. Straight eruising. 
That is all fir and pine also, correct? 
Correct. 
The Magnolia tract? 
Fir and redwood, some pine. 
Straight cruising? A. Spot check. 
That area is on the fringe of the redwood? 
Yes, it is. 
And what did you find, about 20 per cent 
redwood in that area? 

A. There was, yes, in one unit. 

Q. Twenty per cent redwood and the balance fir? 

A. Yes. 

Q. How large a tract was in the Magnolia tract? 

A. As I recall, about 38,000 acres; I couldn’t 
say for sure that figure. 


OPoorore 
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Q. How much of it did you cruise? 

A. Only a small percentage, because I was asso- 
ciated with the Plywood Cruisers. 

Q. And it was a spot check to determine——- 

A. Over-all volumes. 

Q. You were checking for fir for plywood pur- 
poses ? 

A. Fir and pine for plywood purposes. It was 
on the block so [864] the redwood had to be checked 
also. 

Q. The next was two half-sections for the Ward 
Timber Company on Walker Creek. That is prin- 
cipally redwood, isn’t it? 

A. Principally redwood. 

Q. And the next was ent-over and virgin lands 
in Mendocino; that was a straight cruise? 

A. A straight cruise, principally redwood. 

Q. And that constitutes your experience in the 
last nine years? A. Since 1945. 

Mr. Rank: We submit, your Honor, that this 
witness hasn’t shown any experience or knowledge 
or actual experience in the valuation. He has been 
a straight cruiser estimating the quantity of timber. 

The Court: Well, I don’t know; you might ask 
him more questions. [865] 

Mr. Phelps: As long as counsel has questioned 
it, I will go further. 

Q. (By Mr. Phelps): Counsel simply asked 
you, as I understand it, sir, about the places you 
cruised in Del Norte and Humboldt counties? 

A. That is correct. 
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Q. Is that what you listed? A. Yes. 

My. Rank: That is not correct. I asked him 
what he cruised in the last nine years that he has 
been an independent cruiser. 

Mr. Phelps: Certainly I didn’t understand the 
question that way. 

Q. (By My. Phelps): Did you understand the 
question that way? 

A. As TI recall he wound up in the last question 
with the question being phrased the last nine years. 

Q. What is the situation? You tell us. Where 
else had you cruised generally since you have be- 
come, first since 1945, you became a timber cruiser 
for yourself? Where else? 

A. I eruised fir in the Happy Camp District, 
and pine and determined from the cruise—it was a 
quality cruise—I determined for—it was Federal 
timber—determined for the prospective purchaser 
what the value of the timber was to him, and deter- 
mined the average selling price of the finished 
product, what the logging costs were, approximated 
the [366] manufacturing costs and determined for 
him what the conversion value would be, and there- 
fore how far he could go in betting his margin, as 
it were, competing with other timber owners in 
buying that timber. I did that this year. 

T have done the same thing in a number of places. 
T made an examination of the 150 odd million feet 
of timber which is now advertised for sale in the 
Upper South Fork of the Trinity River on behalf 
of the United States Plywood Corporation, and that 
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involved the same techniques of valuation. They 
wanted to know what the costs would be to get 
timber to their plant, what the access costs would 
be, what would be the value of the finished lumber 
products in that portion of the timber that would 
make only lumber and what they could afford to 
pay for it. 

T have also handled a number of jobs like that 
for the Big Steel Box Company in Fresno, Tulare 
County, and T cruised the first property involving 
68,000 acres for a prospective purchaser, and he 
also wanted to know what he could afford to pay 
for the timber either in a block or by the unit on 
a pay-as-you-go basis. That involved getting the 
quantity of timber, the ownership, as well as an 
expression of the quality of the timber, the grade 
of the recovery there, the cost of getting it to mill- 
site, and what he could afford to pay for it in 
dollars per thousand in each species. 

Q. Anything else? [367] 

A. J also handled a similar job for the Shasta 
Box Company of Redding, involving a_ salvage 
proposition—that was advertised as a salvage propo- 
sition, but on careful examination we found out 
that only about 15 per cent of the timber was ac- 
tually damaged. I gave them a set of figures as to 
the volume and as to the value per thousand of the 
timber, what they could afford to pay for it, and 
they used that twice: First in making their bid 
to the Southern Pacific Company—it was Southern 
Pacific timber—and subsequently, about three years 
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later, in satisfying the Bureau of Internal Revenue 
that their stumpage rates that they were charging 
off for that timber were justifiable. The Bureau 
of Internal Revenue held it was not because it was 
fire damaged timber, and their report was right 
there that only 15 per cent was fire damaged, and 
it had a value to them of some $25 a thousand 
stumpage rate. 

Q. Have you ever appeared as a witness before 
ind testified with respect to valuations of timber 
or cruising ? 

Mr. Rank: To which we will object as incom- 
petent, irrelevant and immaterial to that question. 

Mr. Phelps: Your Honor, the qualifications of 
the witness have been questioned. I was shorten- 
ing 1t. 

The Court: [ am wondering whether or not you 
have the right concept as to values? I am a little 
bit in doubt as to whether or not this gentleman, 
qualified as he may he in his [868] work, is able 
to talk on market value. Market value has a differ- 
ent concept. If value is of materiality, it is only 
what, under the general concept, a willing buyer 
would pay to a willing seller of this particular 
land, situated as it was at the time at which you 
are talking about value. Wouldn’t that kind of tes- 
timony have to come from men who deal in prop- 
erties of this kind rather than a technical man who 
estimates the quantities involved and that sort of 
thing? All he does is he figures out the quantities 
and then he goes and gets the costs, or he knows 
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the costs of cutting, transportation to the mill, and 
so forth and so on. But that is not the concept of 
market value that we have to go by. I think it is 
purely a question of what a person who has had 
experience in buying and selling lands of this kind 
knows what a willing buyer would pay on the 
market for this sort of thing. 

You can introduce testimony of a different kind 
if it ean be shown that there is no such thing as 
market value. Sometimes that happens in con- 
nection with articles that have intrinsic value, not 
generally dealt in, but I think timberland is no 
different from oil Jand or any other kind of land 
where the mineral or timber or other rights are 
valuable. You have to find out what people pay 
for it on the market. This man might be qualified, 
maybe he has dealt in timberlands, bought and sold 
them or is familiar with them or, rather, their 
market value; otherwise I do not think he would 
be qualified unless you [369] could qualify him 
further. 

Mr. Phelps: I think there is an explanation. 
Perhaps I do not understand your Honor’s point, 
but your Honor will understand that, first of all, 
J was going into the various elements that made 
it up. I was first intending to show the quality of 
the timber there that this man ean certainly testify 
to. I was gomg to apply the elements one by one 
and finally ask him the value. And, of course, only 
at that point would we reach that. But vour Honor 
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suggested that I cut across all of that and come to 
the ultimate question only, so that it was more 
or less your Honor’s suggestion that I 

The Court: Maybe this witness can be qualified. 
T do not know. I am not attempting to cut your 
examination off, but I do not think that that is the 
kind of testimony that is of any value here, be- 
eause all that would be of materiality would be 
this land and the condition that it is now in. What 
is it worth? What would a willing buyer pay for 
it? That is all. 

Mr. Phelps: I, with deference, cannot agree 
with that. But let me explain my position as I 
understand it. 

The Court: All right. 

Mr. Phelps: Timberland is distinct in this re- 
spect from normal land. Just lke oil land in that 
respect. But bare land is not the consideration. 
The consideration is the timber upon it. Now, tim- 
ber has a value, first with reference to its quality. 
This man could testify as to that, as to its [370] 
accessibility, as to the cost of removing, as to the 
cost, in other words, of harvesting it, and finally 
it develops down to what the market value of the 
end product is 

The Court: No. 

Mr. Phelps: And that is my concept of the valu- 
ation. 

The Court: No, you will find plenty of decisions 
in the Ninth Cireuit in condemnation eases on that. 
That is an erroneous concept. It is not what the 
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finished product or what the value of the product 
is or what the value of the business is that counts 
in values of property at sale or upon condemnation. 
Tt is only what a willing buyer would pay for it 
as is, that is all, just as your client went in and 
signed a contract to pay $750,000 for this property. 
He could have paid the whole $750,000 down and 
the property was his. That was the value. If that 
was a fair price for the property at that time, 
then that was the value of the property at that 
time. It has nothing to do with how much it cost to 
cut down the timber or what the timber is worth 
after you get it to the mill and when you sell it. 
You look at the Easter Hill case. I can give 
you the citation. In that case this whole matter 
was gone into. It was a piece of land that had on 
it rock. It was quarryland. The question was: 
What is the proper way to evalnate that land? 
There there was the same attempts made to put 
on a man to testify as to how much it cost to take 
the rock out and get [371] it to the market, and 
what could be realized from the sale of the rock 
after that. But that is not the criterion and the 
basis for values under those conditions. It is what 
the person would pay for it as is at that time. 
Now, these other considerations enter into it, but 
the only question is, what would, in the open mar- 
ket, a willing buyer, willing to buy, pay for that 
piece of property with the timber on it. The same 
things is true in oil valuations. I have had a num- 
ber of those cases. There is nothing new about that 
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principle. You value oil lands upon the basis of 
what a willing buyer would pay for the land with 
whatever the evidence shows is the reserve of oil 
involved. There is a different schedule in evalu- 
ating oil royalties themselves, that is, the right to 
receive a part of the proceeds. There you have to 
find out what the proceeds are, and then with the 
record of what they are, that is what the produc- 
tion is. Then you have to estimate the value on 
the basis of the present value of the future returns. 

But here you haven’t anything like that. You 
just have a piece of land that has so much timber 
on it now in such a such a condition. What is it 
worth? 

T am afraid that I would have to rule against 
you on that as to what the standard is by which 
you determine the value of the property. Maybe 
this witness can be qualified. He may have had 
dealings. [372] 

Mr. Phelps: Yes, I was going to suggest that 
T do that. Does your Honor recognize any distine- 
tion as to the evidence admissible to determine 
value in a condemnation suit as distinguished from 
an action of this kind? 

The Court: Oh, it is all the same thing. There 
is no difference. You have to evaluate the property, 
that is all. What is it worth? 

Mr. Phelps: That may be one of our basic dif- 
ferences, and during the recess T think I can put 
my hands on a ease involving the DelMonte lands. 

The Court: Let me ask you this question: This 
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witness is going to testify what? That the whole 
piece of land was worth so much money and he 
calculated it on the basis of so many feet of 
material at such a price that could be recovered 
from it? 

Mr. Phelps: I could show you his report and 
you could see how it is made up, and I can show 
it to Mr. Rank. 

The Court: How does the witness answer the 
question as to what this property would bring in 
the open market? 

Mr. Phelps: In the first place, I am sure the 
witness can qualify further that he first repre- 
sented buyers. 

Mr. Rank: Let him testify to that and not put 
ideas in his mouth. 

The Court: If you want to go into his qualifi- 
eations further, go right ahead. [373] 

Q. (By Mr. Phelps): Mr. Bunting, will you 
explain to the Court what experience you have had 
in representing buyers or sellers of timber and 
making recommendations with reference to price, 
as to what it is worth, and relating that to the actual 
market value or salability of those properties? Just 
tell] the Court that. 

Mr. Rank: If any. 

Mr. Phelps: Yes, certainly. 

The Witness: Yes, I have been asked by a 
number of operators to tell them what timber or 
logs on the property were worth, and it was gen- 
erally necessary to ascertain the price at which they 
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eould purchase the material to put the product on 
the market profitably. 

Q. In that experience will you state whether 
or not you have followed that up to determine in 
those circumstances the market—— 

Mr. Rank: Just a minute, Mr. Phelps. I do not 
like to make an objection, but T can’t stand by 
without objecting to such obvious leading and sug- 
gestive questions, I mean putting the thought and 
answer right in the witness’ mouth. 

The Court: Let me see if I can’t help out. I 
have had dozens of these cases involving valuation. 

The Court: Have you actually had any experi- 
ence in handling the sale of timberlands? 

The Witness: Not in actually negotiating the 
sale, but I [874] have been asked what the going 
rate would be. 

Q. You have been consulted by people who have 
themselves engaged in the business of buying land? 

A. Yes, I have. 

Q. To get your expert opmion concerning the 
amount of timber on the land, the kind of timber? 

A. The amount, the kind and what is it worth? 

Q. The factors that would be involved in the 
eutting of the timber and getting it to the mill and 
so forth? A. Yes. 

Q. And what those various procedures would 
cost under the circumstances? Xe eS eshte 

Q. Considering the location of the property and 
the access roads, and so forth? 
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A. You mean the cost of the access road and 
the ultimate cost? 

Q. The cost of the facilities that would be needed 
to operate it? A. Yes. 

Q. As a result of that sort of that sort of em- 
plovinent, you have gone in and conducted inves- 
tigations as to the quantity of the timber, the kind 
of timber, how much it is going to cost to move it 
out at different stages, how much it is going it is 
going to cost to eut it and get it to the mill, and 
vou [375] furnished those figures to the man who 
was interested in buying property? 

A. Yes, your Honor. 

@. And then he determined whether or not he 
eould make a profitable go of buying the property 
on the basis of your estimate? A. Yes, sir. 

The Court: I am afraid your witness is™mes 
qualified as to market value. He is a technician. 
He is the man that anybody would employ who is 
interested 

Mr. Rank: To see if he could pay the market 
value. 

The Court: He is well qualified from his quali- 
fications as one whom anyone who is interested in 
huying property would employ to give him technical 
advice as to the kind of timber involved and how 
much it would cost to do this, that or the other 
thing, and then the man who was going to buy it 
would probably have to determine whether or not, 
if he did it on that basis, whether or not he would 
have a market in which to dispose of it on a basis 
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that would warrant his going into the deal. But that 
is not the kind of testimony that establishes market 
value. You have to have somebody here who has 
had experience or keeps track, as an expert, that 
deals in transactions, the prices that are being paid 
for that kind of timberland under the circum- 
stances. 

Mr. Phelps: Have you followed the market 
value of [876] stumpage in instances where you 
have made your investigations ? 

Mr. Rank: To which we will object as being 
immaterial in view of the witnesses’ testimony al- 
ready. 

The Court: IT think this witness, Mr. Phelps, 
is a well-qualified technician, a technical man in the 
field, but I do not think he is the man who makes 
the transactions. It requires a different kind of 
knowledge. | 

Mr. Rank: He is the man, if the Court please, 
that the lumber operator, such as U. 8S. Plywood, 
employs to tell them whether or not they can afford 
to pay what the market value is of that timber. 
That is the type of man he is. 

The Court: And probably well qualified, but he 
is not an expert on market values, because that is 
something that the man who is in the business, who 
has the qualifications, who knows what the condi- 
tions are can determine whether he can favorably 
dispose of the material and where he can dispose 
of it and all the factors that go to determining 
whether it is worthwhile to pay the price for the 
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property or not. That is the sort of man that knows 
market values. 

Mr. Phelps: We will approach it piecemeal then. 

The Court: You said you had some other wit- 
nesses on market value, or do you have only the 
one witness ? 

Mr. Phelps: No, I have others, but it is for the 
other area. 

The Court: Are they also the same type? [877] 

My. Phelps: Generally the same type. I can 
follow it up with what your Honor may have in 
mind, I am sure, but I have not that witness here. 
But what I will have to do now is ascertain from 
this witness at the moment what type of timber it 
is so I can base a hypothetical question to the type 
of witness vou have in mind. In other words, here 
is the man who made the survey. 

The Court: I see no objection to the witness tes- 
tifying as to what his examination was as to the 
kind and amount of timber there. 

Mr. Rank: I may have an objection to that. I 
have a very good objection to that from the witness’ 
testimony already. He is not qualified to give a 
quality study on redwood timber. May I point that 
out, your Honor? It is well known that redwood 
timber is a species in and of itself. This man’s 
entire experience, except for a very, very small 
activity, has been in fir and pine. It has been over 
in the Shasta area, the Trinity area and El Dorado 
County, and that is all fir and pine. The quality 
is different, the determination of the quality is 
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different. It is entirely a different field. It takes 
a redwood expert, an old timer like Bill French 
to go in, not somebody who has been in once or 
twice. I think two half-sections he cruised that 
had redwood in it, and then made a spot-check on 
another area, a very small area that was 20 per cent 
redwood, and those were [378] not for valuation 
purposes. But he is not qualified to testify as to the 
quality of a redwood stand of timber. 

Mr. Phelps: Suppose you let me ask a question 
so you can make an objection. 

Mr. Rank: All right. May my argument go to 
my objection, then? I do not want to repeat all 
of that. 

Q. (By Mr. Phelps): Confining yourself for 
the moment to your efforts in those 14-40’s, those 
are the virgin 40’s of the Ward lands? 

A. Yes. 

Q. Will you tell us what kind of cruise you did 
through that area? 

A. I made a five per cent two-run quality cruise 
of the redwood and the Douglas fir. Cruising fir 
I employed the log rating rules of the Northern 
California Log Sealing Bureau. 

@. Before we come to the various scales, to 
meet Mr. Rank’s thinking, will you tell us how you 
did that? How do you assure yourself that you 
get a representative valuation? 

A. Well, a sample consists of cirewar quarter- 
acre plots, and they are graded equidistant over the 
entire ownership so the good is sampled with the 
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poor. All the trees within the circular quarter-acre 
plot which are merchantable are graded log by log, 
the fir and the redwood. [379] 

Q. With respect to Douglas fir, what method 
did you use to classify by quality the Douglas fir? 

A. I graded the logs according to free-peeler 
grades. 

Q. What is that? Tell us what that is? 

A. The logs are divided into No. 1 peelers, No. 
2 peelers and No. 3, a No. 1 peeler being 90 per cent 
surface clear and greater, 30 inches in diameter 
at the small end, and certain other qualifications 
as well. A No. 2 peeler must be 75 per cent sur- 
face clear, in length or circumference. A No. 3 is 
any type of log suitable for the production of 
veneers, making cores, permitting a certain number 
of knots, not to exceed an inch and a half in 
diameter. And there were three sawlog grades con- 
sisting of No. 2 sawlogs, No. 3 sawlogs, and so- 
called rough cuts. 

Q. In per cent by volume, what did you find as 
the result of your investigation in that area with 
respect to each of those classifications ? 

Mr. Rank: Are you confining your question now 
to Donglas fir? 

My. Phelps: Yes, I will come to redwood in a 
minute. 

Mr. Rank: All right. 

Q. (By Mr. Phelps): Will you give us the re- 
sult of those findings percentagewise and by volume? 

A. No. 1 peelers comprised 20.7 per cent of the 
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sample volume, No. 2 peelers 21.1 per cent, No. 3’s 
14.4. All sawlogs included [380] 43.8 per cent of 
the volume. 

Mr. Phelps: I am going to leave the question of 
valuation, but I do want to make a record on it 
later, your Honor. 

Q. (By Mr. Phelps): With respect to the eval- 
uation of the quality of redwood, what method did 
you use there? 

A. T used the three-log grading system devised 
by the United States Forest Service in their Hum- 
boldt Mill Seale Study, which they did for timber 
sales on Six Rivers National Forest. 

Q. What is that method devised by the U. 8. 
Forest Service? 

Mr. Rank: Do you mean the detail of it? 

Mr. Phelps: Just a general description. [381] 

A. They break the logs in three grades. Num- 
ber 1’s must be in excess of 30 inches and 90 per 
cent surface clear. If they are less than 30 inches 
in diameter at the small end they must be absolutely 
surface clear. 

IT should say those in excess of 30 inches are 
wlowed a single through knot in the clear zone, 
or a pair of sap knots, and in the last foot above 
19 feet any number of knots are allowed. 

Number 2 logs must be 75 per cent clear, either 
as to length ox circumference. 

Number 3’s must be 50 per cent clear. There is 
also another classification in here, Number 2’s. They 
are allowed to have a number of knots scattered 
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throughout all sides equal to the diameter of the 
log at the small end divided by eight, which is a 
peculiar system, but what it amounts to—it results 
in surface cuttings throughout the surface of the 
log which are 10 feet long, eight inches or more in 
width, and aggregate 75 per cent surface clear. 

Q. Using that classification what were your find- 
ines as to the percentage of redwood that fell within 
each of those grades 1, 2 and 3, as you have just 
described them ? 

Mr. Rank: If the Court please, may we ecross- 
examine the witness as to his qualifications with 
respect to grading of redwood? 

The Court: I think you had better reserve your 
examination [382] on that because this is something 
that he says he found there. 

Mr. Rank: The question is as to his ability to 
find it. I am very serious about this, your Honor. 
A man who is experienced im fir and pine ean’t 
just come along into a redwood forest and neces- 
sarily make a quality cruise. He really eannot. I 
would like to ask the witness a few questions about 
that. 

Mr. Phelps: Doesn't that go to the weight of the 
evidence ? 

Mr. Rank: No. 

The Court: Have you had any other experience 
in redwood cruising? 

A. Yes, your Honor, in connection with the Sage 
Land &€ Lumber Company I made a similar quality 
cruise. 
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Myr. Rank: It was a logged-over area in Men- 
docino County. It was not up in this county. 

The Court: Any place else? 

A. There was virgin timber on that Sage job 
also. 

Os (by ih; Rank): Woe yowmindit 1 cee your 
Forest Service document? What he has read from, 
if the Court please, as T gather—I misunderstood. 
I thought you had the Forest Service ries in front 
of you. 

Q. Will you show me what you read from when 
you were testifying as to the redwood? 

A. The first page. (Handing a document to Mr. 
Rank.) 

Ma. Rank: What he read from, if the Court 
please, was [383] Luinber Grade Recovery for Red- 
wood Logs, log grades used. Now, he is not about 
to testify as to the quality of logs. He is about to 
testify as to what quality of logs might be found 
in the standing trees. There is a lot of difference. 
In other words, on his Donglas fir he is all right. 
In other words, he has had experience with Douglas 
fir, and an experienced Douglas fir cruiser can go 
through a fir area and make a pretty good distinc- 
tion as to Number 1, 2 and 3 peelers, saw logs and 
so forth. 

Mr. Phelps: <Are you testifying as an expert 
here, Mr. Rank? 

Mr. Rank: J am trying to point out to the Court 
that my objection I think is sound. But to go 
through a redwood forest without considerable ex- 


466 Harold L. Ward et al., vs. 


(Testimony of Charles H. Bunting.) 

perience and give a quality study as to the quality 
of logs that will come out of standing trees, a study 
made in a three or four-day period as he did, a man 
has to have considerable experience and many years 
experience in that. I submit, your Honor, that he 
is not qualified to give a quality cruise. He can 
give a quantity cruise maybe, but not a quality 
eruise. 

In other words, he can tell how many trees are 
there and the gross footage, but it is well known 
that one of the big faults of redwood is the hidden 
defects that are not apparent on the outside. That 
is why we have what he call the Humbolt scale. 
It takes the gross footage and there is an automatic 
deduction [384] of 30 per cent for hidden defects. 
It takes a man with redwood ability to make a 
quality cruise, not a man who has had experience 
in fir and in Mendocino County, where he graded 
redwood before but spends the rest of his time 
ernising in fir and pine. There are lots of cruisers 
up there who could do that. Why they didn’t get 
somebody who is experienced I do not know, but 
that is the true situation. And I think this witness 
himself would so testify. I do not think he would 
quahfy himself as an expert, as a quality cruiser 
of redwood in that county. [385] 

Q. How about it, Mr. Bunting? 

A. T[ would say that the grading rules are pretty 
well spelled out and that with experience in picking 
eut erades of standing timber through recognized 
surface characteristics I would be able to do so, 
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particularly if J had the benefit of an area where 
the timber was down closely adjacent to the area 
under study, as I did. 

Q. In other words, your study is based to a 
ereat degree upon your looking at the downed tim- 
ber in an adjacent area and getting some ideas, and 
then going into the standing timber and using that 
information to determine what quality of logs and 
what kind of standing timber there was in the ad- 
joiming area; is that correct? 

A. Not only that information, but the interpre- 
tation of the grading rules there. What I was 
searching for was a numerical expression, quantita- 
tive expression of the quality of the logs to be found 
in the forest. 

Q. On how many occasions have you used these 
erading rules that you mentioned for a quality 
cruise of redwood timber? 

A. This is the second time. 

Mr. Phelps: Have you finished? 

The Court: Well, maybe if this becomes an issue, 
why, you may have somebody yourself testify, and 
maybe after you have heard the testimony he might 
not make as good a guess as the next fellow. [386] 

Mr. Rank: Well, I know the purpose of this 
testimony. The purpose of this testimony is to 
establish the quantity and then they will have some 
witness testify “Now with timber of that quality 
and that quantity, what is it worth?’’ So therefore 
J think they ought to have a proper foundation 
for that tvpe of testimony. 
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The Court: Doesn’t the objection go more to 
the weight than the admissibility ? 

Mr. Rank: He has to have more experience than 
he has had to even qualify as an expert. 

The Court: You might not be satisfied with 
somebody who had done it five or six times or seven 
times because you had somebody who is_ better 
qualified to offer testimony. That is why we have 
been quarreling over experts in the courts. 

Mr. Rank: You notice I am not objecting to 
his testifying as an expert on Douglas fir, because 
I recognize that. I probably shouldn’t say so, but I 
know something about these things. 

The Court: J understand your point. Are you 
taken by surprise or have you someone ready to 
testify? You must have someone ready to testify 
as to the amount of the timber 

Mr. Rank: JI am not pressing the argument that 
I am taken by surprise. Whether IT have anybody 
to testify or not has nothing to do with this objec- 
tion, because J may not put anybody on on valu- 
ation whatever. [387] 

The Court: Well, I think TI can still decide, if 
it becomes a factual issue as between this testimony 
and some other testimony. 

Mr. Rank: I appreciate it, but your Honor, it is 
the basis for their testimony as to value. That is 
what we are objecting to. 

The Court: It is like the servant girl’s situation 
with her illegitimate child, it was only a little one. 
You may have a little expert on the subject, but 
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where do you cut him off? One man is a little 
expert, the next man a medium expert and the next 
man is a hig expert. 

Mr. Rank: But this man is an expert 100 per 
eent or nothing. 

The Court: I think I am safer and it is more 
just to let him testify, and if he isn’t correct I am 
sure you are going to point it out. And if that 
happens, then all of the testimony becomes worth- 
less. 

Mr. Rank: Then may we mark these grading 
rules for identification? It is probably the wrong 
time to do it. 

The Court: Those are his grading rules. Why 
don’t you wait until the testimony is in. 

Mr. Rank: Yes, I think it is premature. 

The Court: I will allow the witness to answer. 
He may finish his testimony. 

Mr. Phelps: J don’t know whether the witness 
has in mind [888] the question. I will reframe it, 
state it over again. 

Q. Mr. Bunting, based on your eruise of the 
14 forties of Ward land on the virgin timber— 
based on your cruise, study and valuation, do you 
have an opinion and conclusion, and if you have, 
what is it? 

Mr. Rank: That isn’t the question you asked. 

The Court: Oh, no, the question you were asking 
concerned the quantity and qualitative findings as 
to the redwood. That is what you were asking. 
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Mr. Phelps: I didn’t say anything about valu- 
ation, did I? If I did, it was a slip of the tongue, 
because I didn’t mean to. It was quantitative. 

Mr. Rank: You did. 

Mr. Phelps: J am sorry, your Honor. That was 
a slip of the tongue. No, quantities are the only 
things I am concerned with. 

Q. Mr. Bunting, what is your opinion and con- 
clusion based on your study, cruise, and examina- 
tion of those 14 forties of Ward land of virgin 
timber as to the proportion of the timber and the 
classifications of grade logs 1, 2 and 3, of redwood 
as you have just defined them? 

A. I found 46.4 per cent of the volume of the 
sample was in grade 1 logs; 31.8 per cent of the 
volume was in grade 2 logs; and 21.8 were in 
grade 3. 

Q. Can you state—and don’t answer this ques- 
tion because [389] I don’t want to trespass on the 
Court’s ruling until there has been a chance to 
rle—can you state in a general way as to redwood 
timber whether that would be considered a good 
stand of redwood timber or a medium stand or a 
poor stand of redwood timber by quality? Just a 
moment; don’t answer it. 

Mr. Rank: Yes. Well, I am just going to repeat 
the objection. With the experience he has had in 
redwood I don’t think he is qualified to answer it. 

Mr. Phelps: Jf submit it, your Honor. 

The Court: TI will let the witness answer. 
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A. I would say that was a good stand of red- 
wood. 

The Court: You mean qualitatively? 

The Witness: Qualitatively, that is a high qual- 
ity stand. 

Mr. Phelps: Now the next matter I was about 
to get into reaches this problem, and I wanted this 
opportunity only: If I can place my hands on a ease 
somewhere lurking in the back of my mind, I should 
like to consult that during the recess. 

The Court: Ask whatever question you want. 

Mr. Phelps: I was hoping perhaps I could find 
the case during the recess, I had in mind. I may 
not be able to come up with it, but if I can I would 
like to. 

The Court: During the recess? 

Mr. Phelps: Yes, that is what I had in mind. 

The Court: We will take the recess now. 


(Short recess.) [890] 


Mr. Phelps: Your Honor, I see, has placed your 
hands on a case. I wasn’t able to find the Del Monte 
Stands case that I had recalled, but over the recess 
I will endeavor to do so. 

In the meantime, if vour Honor has something 
which you feel was pertinent—— 

The Court: I merely suggest that you have got 
people involved in this case who are expert in the 
valuating of property. Your own client can prob- 
ably testify as to values. Mr. Ward is possibly an 
expert on values. The gentleman who is here from 
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the other lumber company may have had experience 
in knowing the values of property. Those are the 
kind of people whose testimony would have more 
value. 

Mr. Phelps: I understand that rule, your Honor, 
and you may recall that I asked Mr. Ward if he 
had an opinion on the value, and he said he had 
none. I asked him separately with respect to 
both 

The Court: He probably does, but he was mod- 
estly refraining from giving you any fodder for 


your defense. 

Mr. Rank: Mr. Ward is very modest. 

Mr. Phelps: TI sized it up that way myself, your 
Honor. 

All right, please bear with me, I will be quick, 
just to make a record on this one point, and in order 
to do so I am going to ask a question which in- 
volves these various elements, and then we can put 
it together in one package. [391] 

Q. (By Mr. Phelps): First of all, will you 
state whether or not in your investigation and 
study of these 14 forties, whether you made an 
investigation to determine the cost of these items 
with respect to felling and bucking Douglas fir 

Mr. Rank: To which we will object 

My. Phelps: I was going to inelude them all, and 
then you can make your objection. 

Mr. Rank: Don't give any costs or anything. 

Mr. Phelps: Oh, no, I understand. 

Q@. (By Mh. Phelps): You were just eked 
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whether you made an investigation, and answer the 
question, please. 

Well, I will go on. I think you understand it so 
far—whether you made an investigation to deter- 
mine these items with respect to Douglas fir, felling 
and bucking charges, yarding and hauling charges, 
the cost of building roads, supervision charge, and 
the log haul charge. As to each one of those items, 
did you make an investigation as a result of which 
you have an opinion and conclusion as to the reason- 
able cost of those items in the Humboldt-Del Norte 
area, covered by these lands? 

Mr. Rank: Just a minute; to which we will ob- 
ject as being incompetent, irrelevant and immaterial 
insofar as this particular witness as a valuation wit- 
ness is coneerned. 

The Court: Now you are asking him something 
that he ascertained to be the cost [392] 

Mr. Phelps: Yes, whether he made an investi- 
gation to determine these various items. My only 
purpose, your Honor, is to show the various ele- 
ments that enter into the determining of the very 
formula that your Honor thinks is inadmissible. 
With deference, I am just trying to state the items 
which enter into it, because 1 think it has to be 
shown in that way. 

Mr. Rank: But it isn’t material, in our opinion. 

Mr. Phelps: I am perfectly willing to submit 
it for the Court’s ruling, but I am just trying to 
make a record. 

The Court: I thought that you were just trying 
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to find out his opinion as to the quality and quan- 
tity of the Jumber there. 

Mr. Phelps: Yes, your Honor, and that I have 
established. 

The Court: Then you were going to ask some 
other witness on that basis what the value of the 
land was? 

Mr. Phelps: Your Honor may have misunder- 
stood me or I may have misunderstood you. 

The Court: The testimony would be hearsay as 
to the costs of doing those things. 

Mr. Phelps: Well, query: Would it, where he 
is making an investigation to determine the reason- 
able costs of all these various items and knows them 
in that area, and then that goes to make up his 
valuation figure as he arrives at it? All I want to 
do is to ask him these various items. I [393] 
understand your Honor has ruled, and perhaps we 
could handle it very quickly this way: Suppose I 
made a very quick offer of proof, and then your 
Honor were to rule against me, then we would have 
it in the record. 

The Court: If you want to do that, that is per- 
fectly all right. 

Mr. Phelps: J am just trying to expedite it. 

The Couit: T will call your attention to a case, 
hoth of you, if you wish to have it. 

“ir. Phelps: Yes. 

Mr. Rank: Yes. 

The Court: Of course it is a Federal decision; 
I don’t. know whether they have any value. 
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Mr. Rank: We are in a Federal court, aren’t 
we? 

Mr. Phelps: This is controlled by California 
law. 

The Court: United States versus 18.40 acres of 
land in Richmond, Contra Costa County, Califor- 
nia. That was a United States Maritime Commis- 
sion case involving shipyard property that was 
acquired by the Government over in Contra Costa 
County. It is in 56 Fed. Supp. 535, and you will 
find a pertinent discussion commencing at page 
538 and following pages. And some other cases 
cited in there, too, that are to the same effect. It 
points out that the valuation of property with 
valuable minerals on it is to be determined on the 
basis of what the property with the minerals in 
the ground [894] is worth on the market and any 
testimony as to what it costs to dig it out and what 
it costs to haul it to the market and what the man 
would get out of it is purely speculative, because 
that enters into the realm of business, and what 
would be profitable for one man might become 
unprofitable to another man. A good operator might 
pay more for a piece of property than a poor oper- 
ator. And if you rest judgment as to the value of 
property on factors of that kind, then you are rest- 
ing judgment as to value on speculative and con- 
jectural factors. That is pointed out here, and there 
are other cases along the same line. 

Mr. Phelps: ‘That is a condemnation case ? 

The Court: That is a condemnation case, but the 
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question discussed is the question of value—what is 
the test of value of property. And it is of course 
a competent case here because it is the same type 
of thing. There ave some oil cases too that I just 
couldn’t put my finger on quickly enough, but this 
case may have some significance. 

Mr. Phelps: Yes. 

The Court: That is why you put real estate men 
on the stand to testify as to real estate values. And 
the value of a piece of property where a shoe store 
is conducted, you don’t put a shoe merchant on the 
stand to testify even though he knows all about 
whether or not a shoe business can be operated 
profitably there; you have to put a man on the 
witness [395] stand who is an expert in selling 
and dealing and who has knowledge of the value 
on the market of that piece of property as such 
when you are dealing with real estate. And that is 
the distinction in the authorities. 

T am sorry we have taken up so much time on 
this. T am responsible for it. I thought I might 
as well advise you what I believe is the rule of law 
in that regard and why it is that this witness is 
not competent to testify as to values because he is 
a technician on that subject and is the kind of fel- 
low who has been dealing in these properties and 
making use of his peculiar qualifications and apti- 
tudes, but he is not an expert on value of this kind 
of property. [396] 

Mr. Phelps: I do not want to trespass. I sup- 
pose in order to make a record, rather than ask a 
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series of questions, why can’t I, by stipulation, 
simply make an offer of proof? 

The Court: So that you may have your record, 
ask him what his opinion is as to the value of this 
property and then I will rule on the objection, and 
then you will have the record, and relate it to the 
discussion that we have already had, which will be 
an indication of the basis of the ruling. 

Mr. Phelps: Certainly. May I ask him one pre- 
liminary question as to these various elements so 
that it may appear what he took into consideration, 
and then ask him the question. I think that will 
establish the record. 

The Court: All right. 

Q. (By Mx. Phelps): Mr. Bunting, in the 
course of your study, investigation and appraisal 
of the value of the 14 forties in the Ward lands, 
did you make an investigation, determine, and con- 
sider just these elements: first of all, with respect 
to the cost of logging, both of redwood and fir, the 
cost at that time in that area of the falling, bucking 
and peeling, the road construction, the yarding and 
loading, supervision boss, log haul to Areata and 
the road construction and miscellaneous costs, and 
did you also make an investigation, study and deter- 
mination of the market value in the Arcata market 
of the price, the reasonable market value of the 
price of each of the class of Douglas fir logs that 
you have [897] heretofore described and of the 
price, the reasonable market price, camp run price, 
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Humboldt Log Rule for redwood in that area? Did 
you make that? That is all I am asking. 

Mr. Rank: We will submit our objection to that. 

The Court: I will allow him to answer that ques- 
tion yes or no. 

A. Yes, I did. 

Q. (By Mr. Phelps): In arriving at your opin- 
ion and conclusion as to the value of the 14 forties 
virgin timber did you take into consideration each 
and all of those elements? A. Yes, I did. 

Q@. As a result of your investigation, study, 
eruise and evaluation did you arrive at a figure 
which in your opinion is the reasonable market 
value of the timber, both redwood and fir, upon the 
14 forties that you studied? 

Mr. Rank: To which we will submit the objec- 
tion that we have previously stated. 

The Court: For the reasons I have already stated 
T will sustain that objection. 

Mr. Phelps: Thank you, your Honor, for your 
patience. 

Cross-Examination 
By Mr. Rank: 


Q. Mr. Bunting, just a few questions on your 
quality cruise of redwood. What you did, as I 
gather, is determine the percentage of merchantable 
logs that had fallen [898] in each of the three 
grades you mentioned, 1, 2 and 32 

A. Yes. Your question was quality ? 
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Q. Quality, yes. I am talking about nothing but 
quality now, Mr. Bunting. 

A. Yes, I determined the percentage in each of 
the three grades of redwood. 

Q. Did you determine the percentage of cull 
logs in the area that you covered? 

A. I culled the logs by inspection if I felt they 
were cull logs. 

Q. What I am getting at is this: You have given 
us the three percentages of grades 1, 2 and 3, the 
total of which is 100. There are other logs there 
that would be called cull logs, would they not? 

A. Correct. 

Q. Do you have any idea of the percentage of 
cull logs in the tract that you made the computa- 
tion of? 

A. I did not make a percentage of cull logs, but 
they do not enter into the percentages as computed 
here, because the percentage was the quantity of 
merchantable material that would go on the market. 
I recognized cull logs as I cruised and I threw them 
out. I have a record of them, but I have not com- 
puted the percentage. 

Q. So that what you have done, for example, 
you would look at 100 trees and you determined 
there were so many feet of [399] merchantable logs 
there, and then determined the percentage of each 
grade of merchantable logs. I mean, just as an 
example. 

A. There were some 250 of them, but I graded 
each log in the tree as I came to the tree. 
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Q. <A cruise, as I understand, is an estimate by 
an expert of the quantity of lumber that can be 
produced out of the particular area? 

A. Well, the term, ‘‘cruise’’? is pretty all-in- 
clusive, but let us say it is a sampling process. You 
can sample the quality, you can sample the quan- 
tity. 

Q. Insofar as the quantity is concerned, if you 
cruise an area that is, say, ten million feet, under 
ordinarily good logging practices, ten million feet 
of merchantable logs could be produced. I appre- 
ciate there is a percentage that is allowable. 

A. There is an error. You cruise within a cer- 
tain error. 

Mr. Phelps: I object to that as beyond the scope 
of the direct examination, if your Honor please. 

The Court: Overruled. 

Q. (By Mr. Rank): The real proof of the ac- 
curacy of the cruise is really the actual production 
of an area, is it not? A. Of a volume cruise? 

Cyimeey cs. 

A. Well, that is subject to certain qualifications. 

Q. What are those qualifications? [400] 

A. Well, how much care was exercised in fell- 
ing the timber? How much care was exercised in 
logeing? Any cruise can look foolish if the loggers 
go m and waste a substantial percentage of the tim- 
ber. 

Q. You are familiar with other cruises in the 
area, are you? A. Yes. 
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Q@. And you are familiar with cruises made by 
other cruisers? A. Yes. 

Q. Are you familiar, for example, with the E. P. 
French cruises? 

A. Yes, I have seen some of them. 

Q. They are pretty reliable generally, aren’t 
they? 

A. I understand timber is regularly bought and 
sold on those cruises. 

Q. So far as you know, probably more timber 
has been bought and sold on French cruises in that 
area than any other cruise, is it not? 

A. TI guess so. I can’t say yes or no. I know it 
it used a lot. 

Q. You have not given us any percentage of the 
total logs that could be produced that fall into the 
merchantable class, have you? 

A. TI do not quite follow your question. Percent- 
age of total logs? 

Q. Yes. [401] 

A. What do you mean by that? 

Q. That would be the cull and merchantable? 

A. No, no, I have not expressed a ratio be- 
tween cull and merchantable logs, no. 

Q. Would your opinion or your statement be 
changed at all if you knew that an adjoining tract 
of like grade and quality as this that contained, 
according to a percentage of the French cruise, 
some 120 million feet of merchantable redwood, ac- 
tually produced only some 43 million feet of mer- 
chantable redwood ? 
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Mr. Phelps: J will object to that. It is beyond 
the scope of the direct examination, unless you 
want to be bound by it. 

The Court: Overruled. 

A. No, it would not change my opinion because 
my log grading percentages here are based upon 
my investigation. They do not have to stand or fall 
according to some eruise that somebody else made. 
There is a total distinction between a quantity 
eruise and a quality cruise. 

Q. (By Mr. Rank): TI see. You really did not 
make any quantity cruise at all? 

A. I didn’t make a quantity cruise, and I would 
be the last person to say that a 5 per cent cruise 
of that area could be used anyway as an expression 
of quantity upon which to buy and sell. You see, 
T am looking for a log sample in making a [402] 
quality cruise. There are approximately five times 
as many logs, or four and a half or something, as 
there are trees. So that I do not need to have as 
many individuals in the sample as is required in a 
volume cruise. This is a quality cruise. 

Q. So what you did, Mr. Bunting, you went 
through this area and picked out the trees that 
would produce merchantable logs, computed the 
total merchantable logs in that particular area that 
you eruised, and then you graded those merchant- 
able logs into percentages according to your rules, 
into grades 1, 2 and 3? 

A. Well, I would object to your use of the 
phrase *‘picked out.”’ 
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@. I do not mean that 
A. Let me explain it. 
@. You explain it. 

A. Trees either contain merchantable logs, all 
merehantable logs to a certain height, they may 
have a cull log or more cull logs in them, or an in- 
dividual tree may have been a total cull. The tree 
first of all is judged on its merits, whether it was 
merchantabe or not, and the logs themselves were 
judged exclusively on surface characteristics. 

Mr. Rank: I have no further questions. 

The Court: Any further questions? 

Mr. Phelps: One further question. [403] 


Redirect. Examination 
By Mr. Phelps: 

Q. With respect to surface characteristies, 
from your experience, sir, is there any dif- 
ference in determining the quality of a stand- 
ing tree from its surface as between the two species, 
fir and redwood, or what is the situation there? 

A. If the grading rules are determined, are 
based exclusively on the surface characteristics— 
and by that we mean knots—then in many ways 
your ability depends on the experience the person 
has had in grading logs in the standing tree, not 
necessarily what species he has graded. These rules 
do not stand or fall, they are not based on the 
production of a certain quantity of lumber within 
the log. They are based entirely on the amount of 
surface, clear surface that they have, either 90 per 
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cent—let us simplify it—they are either 100 per 
cent clear, 75 per cent clear, or they are 50 per 
ecnt clear. And you have to case the tree over both 
sides and be quite careful, but insofar as an inter- 
pretation of the rules is concerned, it is almost 
identical with grading pine logs. You have got to 
use common sense and reject culls, yes, cull logs 
and cull trees, and it is necessary to know the utili- 
zation standards of the timber. That is one reason 
I mentioned the fact that I visited an adjacent 
logging operation. I almost always do that, whether 
T am in the pine or the fir or the redwood. [404] 

Mr. Phelps: Thank you. I have no other ques- 
tions. 

Mr. Rank: No other questions. 

Mr. Phelps: May the witness be excused, your 
Honor? 

Mr. Rank: Yes, so far as we are concerned. 


(Witness excused.) 


Mr. Phelps: If it please your Honor, my next 
witness is along the same line and it is almost four 
o’elock. My thought is this. I will look at those 
eases, go back to the office, as tired as I am now and 
just before Thanksgiving, and see if J can find 
anything that would help me determine to call him 
or not. | wonder if I might do that. 

The Court: All right. I do not want to sidetrack 
you, as I said before, from your own procedures, 
but [ have had considerable experience in this line 
OtaoLk. 


Union Bond & Trust Co. 485 


Mr. Phelps: I can appreciate that. 

The Court: The test you will find in all the 
cases in the Olsen case and the cases that the Su- 
preme Court decided, if you want to establish the 
value of this property, it has to be done on the 
basis of what a willing buyer would now pay for 
that property—that property—as it now stands in 
its present condition. That is market value of that 
property now. You will find that referred to in a 
number of decisions in the United States Supreme 
Court. The only time there has been any departure 
from that is in cases that occurred since the orig- 
inal decisions of the United States Supreme [405] 
Court where, as in the General Motors case, where 
the Government took less than leasehold portions 
of leasehold interest, and where the rule was varied 
to allow tor special damages arising by virtue—— 

Mr. Phelps: Severance. 

The Court: Not severance damage but special 
damages arising by virtue of the Government tak- 
ing less than a whole interest in the property. As 
for example where they took only a part of a lease- 
hold interest, and, for example, a year-by-year term 
in a building that was occupied, say, by a firm that 
sold the appurtenances and heavy machinery. They 
were forced to move out their machinery and seek 
another location. [406] They were forced to move 
out their machinery and seek another location. 
They came to the concept of allowing in addition, 
or being considered as part of the concept of fair 
market value additional compensation for special 
damages. But aside from that type of case, there 
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never has been any departure, so far as I know, 
from the general rule that in determining value for 
damage purposes, that it is the concept of fair 
market value what a willing buyer would pay to a 
willing seller of the particular property as is. There 
are a number of cases along the same line as this 
so-called Easter Hill case that I decided. I think 
if it is run down in the digest you will find that 
there are a number of cases since. Of course, those 
are all Federal cases, but I do not think the rule is 
any different in California under the condemna- 
tion law, and it is in those cases that the standards 
of fair market value were laid down. I think that 
is the problem that you have here. I may suggest 
to you—and I do not mean to do anything more 
than that—that I should not think you would have 
any difficulty with the people that you have here, 
who are dealing in these large projects of timber. 
You do not have to go down the line to a cruiser 
or someone who cuts timber to find out what the 
market value is. You can find it out from people 
who make it their business. 

Mr. Phelps: There is no problem. of establish- 
ing value from the owners of lands, of course. It 
was just that I thought [407] that this man was 
well-qualified and I wanted his opinion independ- 
ently, you see. 

The Court: You look into it a little bit and J 
think you will find I have not steered you wrong. 

Mr. Phelps: No, your Honor. 

The Court: Then we can resume Friday morn- 
ing. Do you think you can complete the testimony ? 


Union Bond & Trust Co. 487 


It does not look to me as though we can complete 
the testimony Friday. 

Mr. Rank: No. 

The Court: It will take Monday. IT have a crim- 
inal jury case that I have to take on Tuesday. 

Mr. Rank: You think you will take Friday, Mr. 
Phelps? 

Mr. Phelps: I do not know now. I would ex- 
pect to complete our case along about the middle 
of the afternoon or late afternoon. 

Mr. Rank: On Friday ? 

Mr. Phelps: Yes. 

Mr. Rank: Of course 

Mr. Phelps: Your Honor, you say, has a case 
on Tuesday? 

The Court: There is a fellow in jail who had 
demanded a jury, and I am starting the Master 
Calendar in the latter part of the week. I told you 
that before. We will rum a little longer Friday. 

Mr. Rank: Yes. Before we close, there are quite 
a few documents that we have requested, your 
Honor. May I ask [408] Mr. Mills, do you have the 
allocation of Hull document here? That was prom- 
ised at the pre-trial conference. We have been wait- 
ing and waiting for it. 

Mr. Phelps: It will be here, and incidentally, 
of you will search the pre-trial order, you will find 
I have requested certain things, including the Ward 
files, if I may have them 

Mr. Rank: You have everything that you re- 
quested, with the exception of the Blue Creek—TI 
asked you for everything 
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Mr. Phelps: We won’t take it up now in the 
presence of the Court. 

The Court: Why don’t you talk that over with 
each other and get the documents that you want. 

Mr. Rank: Financial statements, the profit and 
loss statements, and income tax returns for Union 
Bond and Trust Company for 1951 to 1953. 

Mr. Phelps: All those matters, if you will re- 
eall, that is, the financial statements, we said we 
would have them here to present when we reached 
the point. We have not reached the point. 

The Court: Do you have them here? 

Mr. Phelps: Not yet. I hope to. They should 
be here also. Those are the things I had reference 
to that should be here when we put Mr. Wilson on. 
That is why I said what I did earlier. [409] 

Mr. Rank: I have the minute book. It is in my 
possession. I just failed to bring it over. 

Mr. Phelps: I will talk to you about other 
things. 

The Court: You gentlemen please restrain your- 
selves tomorrow so you will be able to be here 
Friday. 

Mr. Rank: Happy Thanksgiving. 

Mr. Phelps: That is our wish also. 


(Whereupon an adjournment was taken in 
the above-entitled action until the hour of 
10:00 o’clock a.m., on Friday, the 26th day of 
November, 1954.) [410] 
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The Clerk: Union Bond & Trnst Company vs. 
Blue Creek Redwood Company. 

Mr. Phelps: Ready. 

Mr. Rank: Ready. 

Mr. Phelps: Mr. Owens, will vou resume the 
stand? 

Mr. Rank: Shall we continue with him? 

The Court: Whatever you wish. 

Mr. Phelps: Yes, he is on cross-examination. 

Mr. Rank: You are not going to have any valua- 
tion witnesses this morning? 

Mr. Phelps: No. As a matter of fact, I am go- 
ing to try to adjust my plans to fit vour Honor’s 
views, and we will shorten something on that, too. 

The Court: <All right. 


PAUL C, OWENS 
called as a witness on behalf of the plaintiff here- 
in, who having been previously duly sworn, re- 
sumed the stand and testified further as follows: 


Cross-Examination 
(Continued) 
By Mr. Rank: 

Q. Mr. Owens, I have been handed a book this 
morning by your counsel, which I understand you 
have brought in response to the subpoena and in 
response to the [412] understanding of last week or 
last Wednesday. A. That is right. 

Mr. Phelps: Not in response to the subpoena. 

The Witness: It is in response to this mutual 
agreement or whatever you want to call it. 
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Mr. Rank: May I have the original file for just 
a moment? 

Q. Does the book that you have brought into 
court contain a record of payments received for 
logs sold and a record of the amounts of money de- 
posited in the bank account? 

A. At Areata only. 

Q. Yes, that is the bank account in the Bank 
of America, Arcata Branch. 

A. That is correct. 

Q. And a record of disbursements therefrom ? 

A. Yes. 

Q. Over a period June 1, 1953 to and including 
June 1, 1954? 

A. I do not believe it is complete up through 
June Ist, 1954. I believe it is wp through May, as 
far as I have gotten here. 

Q. It starts in June 1953 or even prior to that 
date. It is the complete record of those matters 
for Union Bond & Trust Company from the time 
they commenced their logemg operations, is that 
correct ? 

A. Insofar as Arcata is concerned. 

Mr. Rank: I would like to have this book 
marked for identification, if the Court please. May 
we refer to this as [413] the cash book? 

The Witness: That is a general book. There is 
a good deal more than cash. It is a general work 
hook is what it amounts to. It is cash, cheek ree- 
ords, sales—it is just a general book. 
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Mr. Rank: It is for our purposes here a cash 
book ? 

The Witness: I would eall it a general book 
is what it amounts to. 


(The book referred to was thereupon marked 
Defendant’s Exhibit X for identification.) 


Q. (By Mr. Rank): I note that this book has 
the same type of binding and cover as the previous 
book that you brought down, Mr. Owens. Calling 
your attention to what I have referred to as a 
stumpage book, and which I believe you called the 
footage book, which contains the originals of which 
the photostats contained in Defendant’s T for iden- 
tification are copies, is that stunipage book or foot- 
age book bound in the same form and with the same 
appearance as the book you just brought into 
court? 

A. Yes, it is the same. 

Q. I wonder if you, Mr. Owens, would go 
through the book and first give the total income of 
Union Bond & Trust for each of the months June 
through the remaining balance of the year, and the 
funds deposited in the bank account at Areata? 

A. You are speaking of income of the Union 
Bond, just as to [414] this book? 

Q. Just what appears in that book. 

A. You want it for the months of June to the 
end of the year? 

Q. Yes. 
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Mr. Phelps: I do not see any materiality and I 
will object on the ground it is incompetent, irrele- 
vant and immaterial and has no bearing on any is- 
sue in this case. 

The Court: Overruled. 

My. Phelps: Are you asking for gross or net? 

Mr. Rank: Just the amount deposited in the 
bank account. 

The Witness: Well, Mr. Rank, do you want the 
amount deposited or the amount of income? 

Q. (By Mr. Rank): Which does your book 
show ? A. There might be some variation. 

Q. Does your book show income or deposits? 

A. The book would show both. 

The Court: You mean there are some checks not 
deposited ? 

The Witness: JI do not mean that. The income is 
in here. Insofar as this book is concerned, the way 
T keep it is on an accrual basis, and the money 
might not come in for that particular month. 

Q. (By Mr. Rank): Give it to me on a deposit 
basis, the actual money deposited in the bank. 

A. All right. June there would be $17,353.45. 

July, $83,611.93. [415] 

August, $105,837.32. 

September, $98,163.78. 

October, $85,069.52. 

November, $118,117.96. 

December, $119,675.94. 

Q. Do you have in that book the gross amount 
received from the sale of logs by Union Bond & 
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Trust by month? ie Yes: 

Q. Will you give us that, please? 

A. Do you want the same months on that? 

@. The same months, please. 

A. In June there would be $34,809.12. 

July, $72,253.54. 

August, $56,202.99. 

September, $84,195.12. 

October, $101,811.14. 

November, $88,881.19. 

December, $128,684.28. 

@. Is my understanding correct that your prin- 
cipal source of income was the sale of the logs sold 
by Union Bond & Trust Company and removed 
either from the Ward lands or Section 16? 

A. That is correct. 

Q. What other sources of income did you 
have, principal sources? 

Mr. Phelps: You are not trying to confine that 
just to [416] Ward land, are you? 

The Witness: I am sorry. That would be the 
ease, Mr. Rank. 

Q. (By Mr. Rank): From June to October was 
Union Bond & Trust Company removing any logs 
from the Sage lands? , 

A. I eouldn’t answer that without checking 
through the records, which I am not sure. I do not 
remember very definitely on that. 

Q. In any event, Mr. Owens, your principal 
source of income was from the sale of logs? 

me) Pilates Correct. 
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Q. And another source of income was from the 
$5 stumpage that Coast Redwood was paying for 
logs it removed from the Ward lands and Sage 
lands? A. From Coast Redwood? 

@. Yes. A. That is right. 

Q. Is there any other source of income—prin- 
cipal. I do not mean a dollar here, a dollar there. I 
mean any other regular sources of income? 

A. Well, the only other source of 1Income—it 
would not be classified as income but it would be 
classified as cash money received—would be money 
that might possibly be sent in from other sources, 
wire transfers. 

Q. Do you have any record of those? [417] 

A. It would show in those figures I gave you as 
cash received, yes. 

Q. From that account you disbursed and made 
certain payments and paid your log haulers; you 
paid some of your operating expenses there, and 
then you also, I note, wired money to Portland and 
to the Security First National Bank of Los Ange- 
les, is that correct? A. That is correct. 

Q. Under whose instructions was that money 
transferred ? 

A. Well, the money would be transferred pri- 
marily under Mr. Wilson’s instructions, or I be- 
lieve occasionally it would be through some other 
member at the lumber company in Los Angeles. 

Q. You have a record showing the monthly 
transfers, have you not? AY Yes: 
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Q. Will you give us the total amount for each 
month, the same month? 

A. You mean by wire transfers? 

Q. Yes, your transfers to Portland and to Los 
Angeles. In other words, transfers that were made 
and not included as your regular current payments 
for accounts payable. 

A. June there was wired to Portland $15,300.08. 
July, wired to Portland $17,893.11. 

The same month wired to Los Angeles $32,100. 

August wired to Portland, $23,700; Los Angeles 
$20,700. [418] 

September, wired to Portland $32,189.86; wired 
to Los Angeles $1600. 

October wires to Portland $25,355.06; Los Ange- 
les $5,000. 

November, wires to Portland $1500; Los Angeles 
$33,000. 

December, wires to Portland $1500; to Los An- 
geles $24,000. 

Q. Do you show transfers to the Mountain Sta- 
tion Uranium Corporation? 

A. I believe there is, Mr. Rank. They are not 
in total—yes, they are in total for each month. 

Q. Will you just give us those figures, please? 

A. The first month there was in wires to Moun- 
tan Station Uranium Corporation—that would have 
been in November. 

Q. What was the amount? 

A. $5,000, and December $2,000. 

Q. Am I correct that included in your deposits 
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for each month, Mr. Owens, were the sums re- 
ceived from Coast Redwood for stumpage on the 
Ward lands and those amounts for each month 
from June to October—and in fact, the entire year 
—equal the amount and quantity of logs that Union 
Bond & Trust Company reported to Ward times 
$5, is that correct? 

A. The amount given to Union Bond by Coast 
and reported to Ward times $5? 

Q. Yes, each month. 

A. Yes, that would be correct. [419] 

Q. So that each month Union was receiving and 
depositing in its bank account $5,000 for each 
thousand feet of logs removed by Coast from the 
Ward lands? A. That is correct. 

@. And as shown in Defendant’s Exhibit J, pre- 
trial conference, which J now hand you? 

A. Well, these are the regular monthly recaps 
as sent in by Coast, are they not? 

Q. Yes, they are. 

A. That would be correct. [420] 

Q. Mr. Owens, during this period, do you know 
whether or not Union Bond and Trust had any 
employees on its actual payroll, directly on its 
payroll in this area? By this area, I mean the 
Kureka-Arcata Area? 

A. Well, Mr. Rank, as far as I know, in the area 
Union Bond had no direct payroll. 

Q. It had an arrangement with Coast Redwood 
whereby it would share some of the expenses of 
Coast’s employees; is that correct? 
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A. A few of them, yes. 
Q. <A few of them? A. Yes. 

Q. Can you name the employees of Coast Red- 
wood whose payroll expense was shared by Union? 
Mr. Phelps: Is this material, your Honor? 

The Court: Read the question. 


(The Reporter read the question.) 


The Court: What is the materiality? 

Mr. Rank: I will withdraw it temporarily. 

Q. (By Mr. Rank): There was an arrange- 
ment between Union and Coast Redwood whereby 
Union Bond shared some of the expenses of Coast 
employees, I understand; that is correct, isn’t it? 

A. That is correct. 

Q. What was the basis for that allocation of ex- 
penses? [421] 

Mr. Phelps: Same objection. I don’t see the 
materiality of that; it is incompetent, irrelevant 
and immaterial, objected to on that ground. 

The Court: You are seeking to show how the 
proceeds of Union Bond were disbursed? 

Mr. Rank: Yes, I have something in mind. You 
see, if the Court please, the way this case is going 
to get here, we have to anticipate some things, and 
I just have something in mind. I just wanted to get 
this arrangement cleared up. 

The Court: What do you mean by basis—per- 
centagewise ? 

Mr. Rank: Yes. 

The Court: All right; let him answer. 
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Mr. Rank: Just what was the general arrange- 
ment. 

The Witness: Well, there was a general ar- 
rangement—there were a few employees—I don’t 
offhand know just all of them, although there were 
only very few. The logging superintendent, for in- 
stance, his expenses were shared by the Coast Red- 
wood, inasmuch as he was working for Union Bond 
part of the time and for Coast Redwood part of 
the time. And J believe the scaler in the woods, his 
expenses were shared also, Inasmuch as he was 
sealing logs both for Coast Redwood Company and 
for Union Bond and Trust Company. As far as 
sharing expenses, J believe the only other man 
would have been the assistant logging superintend- 
ent, that I recall. [422 

Q. What was his name? A. E. L Oylen 

Q. So, if I understand you correctly—the Sup- 
erintendent’s name was Doxie? 

A. No, the Superintendent at that time, Mr. 
Rank, was My. J. J. Adkins. 

Q. J. J. Adkins? 

A. Are you speaking of 753? 

Q. Yes. Well, I am speaking of ’53—let us find 
out first about ’53. J. J. Adkins? 

A. That’s right. 

Q@. Scaler Nelson? 

\. No, the sealer at that time—it would be two 
scalers; actually then it would be My. James K. EI- 
liott and Henry Nelson. 
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Q. And Tyler while Tyler was there? 

A. That’s right. 

Q. Now in 1954, what employees had their ex- 
penses shared with Coast? 

Mr. Phelps: I can’t see the materiality of this. 

Mr. Rank: It is going to be very material; this 
is going to take but a short time to tie this in. 

The Court: All right. Overruled. 

The Witness: In 1954? 

Q. (By Mr. Rank): Yes. [423] 

A. Subsequent to Mr. Adams leaving, it would 
have been Mr. Robert Doxie and the same sealers. 

Q. Doxie, Elliott and Nelson ? 

ee, Slhavesecortrect. 

Q. And that is it, that is all? 

A. That is all to the best of my knowledge, My. 
Rank. 

Q. Whatever records of the payment of their 
share of expenses—I mean of that share—does that 
appear in those books? 

A. Not just those particular ones that you are 
speaking of, because any billings of Coast Redwood 
to Union would have included numerous items so 
that you wouldn't be able to break it down just 
from the book. 

Q. Did Union show the expenses of the em- 
ployees of any other of the Wilson companies as 
far as the Eureka-Arcata Area was concerned, in 
1954? A. So far as I know, no. 

Q. You handled the books; you would know, 
would you not? 
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A. From there, yes, from that area. 

Q. As I recall from your testimony yesterday, 
you were in charge of the Coast Redwood funds 
which were now creditors’ committee funds, were 
they not, referring to 1953 following April? 

A. Well, I was in charge of them generally with 
that committee, Mr. Rank. [424] 

@. And that arrangement was, as you have 
stated, under an order of court in Los Angeles? 

A. That is correct. 

Q. Judge Brink, Referee in Bankruptcy, made 
the order; is that correct? 

A. That is correct. 

Q. You don’t have a copy of that order with 
you, do you, Mr. Owens? 

A. No, I do not, Mr. Rank. 

Q. I show you a photostatic copy of certified 
check of Coast Redwood Company, dated July 2, 
1953, payable to the Auditor, Humboldt County, in 
the sum of $4,331.69, and ask you if that is your 
signature and if you drew that check? 

A. Well, the figures are a little dim, but it does 
look like it, yes, I would say. 

Q. Do you recall sending that check to Mr. 
Fletcher? 

Mr. Phelps: I will object to that, if your Honor 
please, as incompetent, irrelevant and immaterial. 
I don’t see what possible relation a check for taxes 
in 1953 wowd have to do with this matter. 

Mr. Rank: If the Court please, I am endeavor- 
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ing to eliminate the necessity of recalling Mr. 
Owens following the plaintiff’s case. It is perfectly 
satisfactory with me. 

Mr. Phelps: I will assist in that endeavor if you 
will just indicate to me that it has some materiality, 
it is all [425] right, but I don’t see it, Mr. Rank. 

Mr. Rank: This cheek was deposited with Mr. 
Fletcher by Union Bond and Trust Company as a 
deposit for taxes in 1953. Those circumstances are 
going to be brought out in detail later on. I wanted 
to identify that check at the present time as coming 
from Owens and ask some questions about it. 

The Court: All! right. 

The Witness: Mr. Rank, that check was drawn 
by Coast Redwood. As to the fact that it was sent 
to Mr. Fletcher, I don’t know for sure at the time, 
but I know the cheek was drawn. 

Q. And under whose instructions ? 

A. I believe the check was drawn by instruc- 
tions of Mr. Wilson. 

Mr. Rank: I would ask that that be marked 
for identification as Defendant’s next in order. 

The Clerk: Defendant’s Exhibit Y marked for 
Identification. 


(Whereupon check heretofore referred to 
and identified was marked Defendant’s Exhibit 
Y for Identification only.) 


Mr. Rank: Do you know whether you had an 
order of court approving the drawing of that cheek 
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prior to it being drawn and delivered to Mr. Wil- 
son? 

Mr. Phelps: I will object to that as [426] in- 
competent, irrelevant and immaterial. 

Mr. Rank: I submit, if the Court please, that 
the answer to that may be very material. 

The Court: Well, it is just a matter of order of 
proof. If it isn’t material, the Court won’t con- 
sider it. 

Mr. Phelps: Certainly, your Honor. 

Mr. Rank: All right. 

The Witness: I don’t believe that there was a 
written order to that effect, Mr. Rank. As I recall, 
the Trustee for the Court authorized the payment 
O fei: 

@. Prior to the issuance of the check? 

A. Well, I don’t know for sure about that. That 
I couldn’t answer, Mr. Rank, that far back. 

Q. You are referring to Mr. Paul Sampsell, are 
you not? A. That is correct. 

Q. As far as you know, did Mr. Sampsell even 
know about that check prior to its issuance? 

A. Well, that I couldn’t answer either, Myr. 
Rank. 

Q. Do you recall, Mr. Owens, on or about the 
30th day of December, 1953, Coast Redwood issuing 
its check to the Treasurer of Humboldt County in 
the sum of $13,282.55 in payment of taxes on the 
Ward properties? Do you recall that, Mr. Owens, 
and I show you a receipt from the Auditor which 
bears out that statement? 


Union Bond & Trust Co. 503 


(Testimony of Paul C. Owens.) 

A. TI am not sure whether this was paid by 
Coast Redwood or [427] not, Mr. Rank. I recall 
the tax figure of $13,000. 

Q. I would lke to eall your attention to the 
statement at the top: 


‘Received of Coast Redwood.”’ 


A. Oh, I didn’t see that. Well, actually whether 
Coast paid that or not, although I assume that they 
did—I wouldn’t know. 

Q. Do you recall drawing the check? 

A. No, I don’t, Mr. Rank. The only one I recall 
actually drawing is that one for some four thou- 
sand. 

Q. Would a check drawn on the 29th or 30th of 
December appear in the book that you have just 
brought down this morning? 

A. You mean Union? 

Q. Yes. No, that is correct; that is a Union 
check, isn’t it; that would be the Union book. 

A. That isn’t the Coast Redwood hook there. 

Q. Do you have any recollection at all on that 
matter as far as that check and that payment is 
concerned ? 

A. Not to say definitely, Ma. Rank, not defi- 
nitely. IT do recall, and I believe it was paid, but 
actually when the check was drawn or how it was 
drawn or paid, I am not sure, no. 

Q. Do you know whether or not at the time 
that the cheek was drawn that you had any prior 
authorization of the Court to draw the check? [428] 
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A. If the check was drawn, Mr. Rank, the check 
would not have been drawn without authority, I 
can assure you that, because Mr.—I believe at that 
time Mr. Victory, Mr. McManus and myself would 
not sign such a check unless we did have authority. 

Q. Do you recall under whose instructions you 
drew the check? 

A. Iam not sure that I drew that check. 

Mr. Rank: I ask that that be marked for Iden- 
tification. 

The Clerk: The Defendant’s Exhibit Z marked 
for Identification. 


(Whereupon check heretofore referred to 
and identified was marked Defendant’s Exhibit 
Z for Identification Only.) 


Mr. Rank: Returning to your cash book 
or general record that you brought down, would 
you check and see whether or not there was a check 
drawn in December from the Union Bond and 
Trust Funds for the tax item we are just re- 
ferring to? 

A. In December? 

Q. Yes, it would have been drawn December 
28th or 29th, Mr. Owens. This is the amount. For 
that amount, for that amount. 

A. Well, there is no check for that amount 
drawn, My. Rank, in the month of [429] Decem- 
ber. 

Q. Do you have any record in there showing 
the repayment of this amount to Coast Redwood, 
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Q. Yes. A. In that month? 

Q. Or January or February? 

A. Well, it would show if it is in here. 

Q. That is what I mean. 

A. There is no figure like that in January or 
February. 

Q. Or March? 

A. I amin March now. No, nor March. 

Q. Go on through the book further, Mr. Owens. 
I would like to see if there is any such entries. 

Mr. Phelps: Well, I don’t see the materiality, 
if your Honor please, at least in this piece of liti- 
gation, I can’t see any materiality and I am going 
to object to it. It could have been by credit of 
stumpage; and if even it wasn’t, what difference 
does it make in this lawsuit? I don’t see it. 

The Court: I can’t tell yet either. 

Mr. Phelps: All right. 

The Court: So you might as well answer the 
question. He asked several questions along the 
same lines. 

The Witness: ‘That is as far as the book goes, 
through May, and I don’t see no record. 

Q. (By Mr. Rank): Now, Mr. Owens, just to 
clear up a few [430] things in your previous testi- 
mony. If you will recali—I am referring now to 
the information contained in the February 16th 
letter. Do you recall that letter? That is the letter 
that for the first time you sent any information to 
Ward concerning the logs removed from Ward 
property by Union Bond and Trust. Do you reeall 
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tad teter 4 ae Yes 

Q. You have previously testified that you got 
the information to formulate the total from the 
pink slips. Now as a matter of fact, you got it off 
the stumpage book, did you not—that is the in- 
formation contained in the original of Defendant’s 
Exhibit T? 

A. No, I believe at that time, Mr. Rank—I am 
not definitely sure that in February that my book 
was complete to that point; in fact, I am pretty 
sure it wasn’t, and I used the basis of the pink 
slips. Now that would have to be checked, but I am 
reasonably certain that the book wasn’t completed 
to that point at that date. That I am not definitely 
sure of, but I believe it was the pink slips. 

Q. You were instructed by Mr. Wilson to send 
that information sometime after you received the 
phone call from Mr. Fletcher, which was February 
11th, and you sent the information off on February 
16th. Now is it your testimony that in that two or 
three or four day period, whatever it might have 
been, that you went to the vault of Coast Redwood 
and got out the pink slips [431] for November and 
December and took the information from those? 

A. Well, all I did, My. Rank, at that particu- 
lar time—it was just a simple matter to run an 
adding machine tape up on it. 

Q. From where? 

A. Right from the pink slips which eould be 
done very easily. 
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Q. Do you have any recollection of that? 

A. JI am not definitely sure, but had I done it 
that way—I am not definitely sure, but if I would 
have, that would have been the method I used. 

Q. Do you recall getting those pink slips out of 
the vault in February ? 

A. AsT recall, I did, yes. 

Q. Now when My. Wilson told you to send 
that information, did you tell him where you would 
have to get it? 

A. No, I am not definitely sure of that. I know 
I was instructed to send the pink slips on in the 
event I had them, which J did. [482] 

Q. You were also instructed to send the letter, 
as you testified ? 

A. Yes, I was asked to send a letter of transmit- 
tal. 

Q. Would you call that a letter of transmittal 
or a letter reporting a quantity of logs? 

A. Both, I beheve, Mr. Rank. 

Q. Would you please read the letter and sce 
if there is any reference in there to transmitting 
the pink slips, from which that could be called a 
letter of transmittal ? 

A. Well, the letter of transmittal that I have 
reference to, Mr. Rank, would be the notice of 
the fact that we were sending the tickets, and that 
this letter was merely showing the footage for 
which those tickets represent. 

Q. And advising that you were going to send 
the tickets? me Wes, thats tent 
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Q. But you did not send this as a letter of 
transmittal of the tickets? 

Wo, that is correct. 

Q. When you discussed with Mr. Wilson the 
sending of this information as to the quantity of 
logs, what was the discussion as to where you 
would get that information, if there was such a 
discussion ? 

A. Well, I don’t believe there was such a dis- 
cussion, Mr. Rank. As to where I got the informa- 
tion as to the stumpage, Mr. Wilson never did ask. 
He asked that I send information [433] to them 
and send the pink slips, and I believe that was 
move or less the extent of that. 

Q. Is it fair to assume from the conversation 
he gathered you had the information, could get it 
together, and could send it? 

A. J don’t recall that. I believe he asked me if 
T could get it, and that is the reason I made ref- 
erence to these pink tickets the other day, due to 
the fact that [ knew I had them and I could easily 
give the information off of them. 

@. Under vour direct examination—by that, I 
mean your examination by Mr. Phelps, Mr. Owens 
—o1 I believe it was in my early cross-examination 
before the fact of these photostats came out, start- 
ing at the bottom of page 259, I asked you the 
following questions: 

“Question: Did you have any conversation with 
Mr. Wilson concerning this matter from the sum- 
mer of 1953 until May 12th, other than you have 
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testified to here? By ‘this matter,’ I mean a pos- 
sible failure of reporting Union Bond & Trust 
Company logs? 

‘‘Answer: Well, we had a conversation. The 
exact time, I don’t know when it was. It has been 
some time ago when we had a conversation. Prob- 
ably after you people notified him or somebody 
notified him of it. Then he wanted to know why I 
had not done it. [434] 

‘Question: He wanted to know why you had not 
done it? 

‘““Answer: Why I had not sent Union Bond out, 
why I had not made stumpage reports, and so forth. 

‘‘Question: What did you reply? 

‘‘Answer: My explanation was the same explan- 
ation given to this Court.”’ 

Ts that your explanation now or would you please 
relate the conversation as vou recall it, Mr. Owens? 

A. Well, I mean as far as an explanation, Mr. 
Rank, it all goes back to the reason I had not done 
it prior to—had not sent any tickets prior to this 
first time, as I believe you said, in February here, 
so far as I knew—I mean I had no knowledge of 
just what the circumstances or the deal was between 
Union Bond and the Ward people.I had no knowl- 
edge of it, and that was the only reason I had not 
sent them out. 

Q. Up to this time in your testimony, may I eall 
your attention, Mr. Owens, you had not testified 
about this February conversation. 
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Mr. Phelps: JI do not think the record will bear 
you out. You look at page 256. 

The Court: We are getting argumentative on 
both sides. Ask another question. Don’t ask argu- 
mentative questions. 

Q. (By Mr. Rank): If that conversation oc- 
curred, Mr. Owens, this last conversation, you did 
know and had in mind the fact [485] that you had 
the November-December slips and Mr. Wilson knew 
about it, didn’t you? 

A. I don’t quite get just what you are getting at. 

Q. When Mr. Wilson spoke to you after the 
notice of the termination and wanted to know why 
you had not sent out the slips, did you have in mind 
the conversation you had had with him in February 
wherein he instructed you to send the November- 
December slips? 

A. Well, definitely I wouldn’t say that, Mr. 
Rank. I don’t know. I am not quite sure. 

Q. Isn’t it a fact, Mr. Owens, that this conver- 
sation you have just testified to as having happened 
after the notice of termination did not in fact take 
place? 

A. Well, now, what conversation do you have 
in mind ? 

Q. Some conversation that you testified to that 
took place after the notice of termination in which 
Mr. Wilson was supposed to have asked you why 
you had not sent the pink slips? 

A. I am not definitely sure, Mr. Rank, whether 
it was after the termination or prior to the notice, 
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because as I believe I did testify, I had no knowl- 
edge as to just when that notice was given until this 
court session. The fact that it was given on May 
12th was news to me when I got here. So the actual 
conversation I am not definitely sure whether it was 
after this or prior to this date. 

Q. You know, do you not, Mr. Owens, that at no 
time after [486] the giving of notice of cancellation 
did you have a conversation with Mr. Wilson 
wherein he asked vou why you had not sent the 
pink slips from June to October? 

A. Well, I don’t know that it was after that. You 
are getting back to the same thing, Mr. Rank. I 
wouldn’t say it was after that, whether it was or 
was not, because that far back I don’t remember— 
as to whether it was prior or afterwards. 

Q. Let us clear up another matter, Mr. Owens. 
In your first testimony, and ealling your attention to 
our first conversation up there, March 24th, you left 
the inference, I beheve, that you would not want to 
be held to much in that conversation, not when you 
had been drinking? A. That is correct. 

Q. That is not correct so far as that conversa- 
tion is concerned, is it? 

A. Yes, Mr. Rank, a good deal of it. I would say 
most of it. This bar afterwards, and bearing in mind 
the numerous amount of activity that has happened 
subsequent to that date, for me—well, I wouldn’t 
say, actually I wouldn’t know all of it. If some- 
thing was brought to my mind it might bear out 
something. 
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Q. It was not because you had been drinking, 
was it? 

A. Well, I believe it was, actually, Mr. Rank. 

Q. Do you recall, Mr. Owens, that night you 
came to my hotel and had a couple of highballs, we 
went to Lenzi’s for [487] dinner, left there about 10 
o’clock, and you went back to work in your office? 

A. The fact that I went back to work I am not 
sure of. That is probably what I had intended to do, 
but I don’t believe I did. In fact, I am sure I did not. 

Q. Do you reeall telling me the next day you 
went back to work and worked until 1:30 or 2:00? 

A. Maybe I did; I might have said that, Mr. 
Rank. I am not definitely sure of that. 

Q. Calling your attention again to the book that 
you brought down this morning, Defendant’s Ex- 
hibit X, you now recall opening that book and show- 
ing it to me in your office the day following this last 
conversation ? 

A. It was not this particular one. It might have 
been a similar one, Mr. Rank, although the book— 
the method I have is that I use work sheets such as 
these sheets are for awhile. It is possible that it 
might have been this book. I am not definitely sure 
of that, Mr. Rank, or it might have been my cash 
sheets, which we make up during the month, and 
then we throw away part of them. Which of the 
two, Mr. Rank, I wouldn’t say. 

Q. Would your cash sheets that vou are talking 
about now have information as early as June and 
as late as December? A. You mean 


~~ 
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Q. These sheets you are referring to now. [438] 

A. ‘They are current each month. First of all, the 
cash sheet is made up daily. 

Q@. Would vou keep these cash sheets for the 
whole year? 

A. That I wouldn’t say definitely. I don’t know. 
There are times when work sheets are kept for a 
longer period of time. Normally they are only for 
a month. 

Q. Mr. Owens, don’t you recall opening this book 
and reading off to me 

A. Well, now 

Q. Just a moment, Mr. Owens—and reading 
off to me the figures that I read in court the other 
day as to cash and as to sales, and don’t vou also 
recall reading off to me the fact of the pavinent to 
Mountain Station Uranium Corporation ? 

A. “Those payments were made. J would sav it is 
not definitely this book, Mr. Rank; it could be, but 
there are numerous other books kept. I don’t want 
to say it is this book. 

Q. What other hooks would have reference to 
the Mountain Station Uraniuin Corporation ? 

A. There are two books kept on this, My. Rank. 
One is kept during each month, and at the end of 
the month, and then after several months have accu- 
mulated, then it is put in this book, but it would be 


the same information, ves. 

Q. You testified in answer to the question, ‘‘Do 
you remember at that time opening your cash book 
and showing me the figures of the dollar value of the 
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sales of Union Bond & Trust month [439] by 
month?” ‘“‘Not month by month,’’ your answer. Is 
that your answer now? 

A. Myr. Rank, I don’t remember the whole entire 
thing. It could have been this book. 

Q. Also I asked you when Mr. Wilson instructed 
you to send the February 16th letter, if he instructed 
you to send it on Coast Redwood stationery. Do you 
recall that instruction? 

A. That instruction, as IJ testified, I wouldn’t 
say definitely, Mr. Rank, no. 

Q. You wouldn’t say whether he did or he did 
not? A. No, I would not. 

Q. Would your memory have been better on that 
on March 24th and 25th than it would be now? 

A. I imagine it would be, Mr. Rank. Undoubt- 
edly it would have been. 

Q. So if you told me that on that occasion, you 
probably remembered the incident better than vou 
do now, is that it? 

Mr. Phelps: That is argumentative. 

The Court: Sustained. 

Mr. Rank: He has answered it. 

Q. In that first conversation with Mr. Wilson, 
this February conversation, did he tell you anything 
about auditing your stumpage records? 

A. On the first conversation? 

Q. Yes. [440] 

A. No, I don’t believe there was anything—I do 
not believe there was, My. Rank. I don’t know for 
sure, 
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Q. There was no need for auditing stumpage 
records, was there, when vou have information such 
as contained in Defendant’s T for identification ? 
It is laid out right there, isn’t it? 

Mr. Phelps: That is objected to as argumenta- 
tive, if Your Honor please. 

Mr. Rank: Was there an answer to the question 
or was the objection sustained ? 

The Court: I think it is argumentative. 

Mr. Rank: All right. 

The Court: You can always leave something for 
the Court to form an opinion about. 

Mr. Rank: I appreciate that. 

Q. When you were sending the reports, the 
month reports to Wards in the regular course of 
business at Coast Redwood, and prior to the ar- 
rangement, were you sending them directly to Ward 
or were you sending them to Portland first? Will 
vou relate how that was handled? 

A. Well, I believe, Mr. Rank, that we have al- 
ways sent them to Orchard Lake, Michigan. I mean 
to the best of my knowledge, the pink tickets and 
our recapitulations cach month. 

Q. In other words, von were sending them di- 
rectly from the Coast Redwood office? [441] 

A. Yes. 

Q. What instructions did vou have, if any, from 
Mr. Wilson as to when those should be sent? 

A. Well, as I understand, [ believe it was sup- 
posed to be sent i as svon as possible or by the 20th 
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of the following month after the logs had been de- 
livered or as near as possible to that date. 

Q. Did Mr. Wilson give you any specific instruc- 
tion at any time to wait and send them when the 
eheck was sent? 

A. No, Mr. Rank, because we never had—we did 
not send the checks, no. That is not true, no. 

Mr. Rank: I think, if the Court please, that is 
about as far as I can go with this witness. I really 
wanted to try to clear up with him today, but I am 
afraid I am going to have to ask him to be available 
to return if we want him after the plaintiff’s case 
is in. You see, he was under subpoena by our side. 

Mr. Phelps: Can’t you finish with him now? 

Mr. Rank: I am afraid I can’t, Mr. Phelps. I 
had hoped to but I am afraid I can’t. 

Mr. Phelps: Is there any possible reason why 
you can’t? 

Mr. Rank: Yes, there is. 

Mr. Phelps: Then I could finish with him also. 

Mr. Rank: I am through so far as the cross- 
examination is concerned. If I call him back, I will 
eall him back under [442] subpoena as my witness— 
not as my witness but back under subpoena. There 
are matters that I know which, if the testimony 
brought out is anything as it was in the depositions, 
TI will probably want Mr. Owens back, because it is 
obvious even some of the things I asked today 

Myr. Phelps: Whatever Your Honor says. 

The Court: What were you going to say? 

Mr. Rank: It 1s obvious that even as to some of 
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the questions I asked today the materiality was very 
much in doubt, and as I say, I was anticipating be- 
cause I have taken some depositions and was antici- 
pating what some of the testimony would be. Of 
course, I have him now under cross-examination as 
their witness. I have had him under cross-examina- 
tion. I may want to call him as my witness. 

Mr. Phelps: I just have in mind that it is usual 
to dispose of a witness. 

Mr. Rank: I appreciate that. We would like to 
accommodate Mr. Owens but, after all, we have a 
ease to trv. 

The Court: There is nothing I can do about it. 
We have not yet finished the plaintiff’s case. The 
witness will have to remain. 

Mr. Rank: Or he can come back. I am perfectly 
willing to do this. I know Mr. Owens is under sub- 
poena and I know that if we try to accommodate 
him by letting him go back to Arcata, on a phone 
eall or a wire he will come back, is that [443] right, 
Mr. Owens? 

The Witness: Yes. I would rather do that, be- 
cause my business is not doing any good sitting here. 

The Court: You may do that. 

Mr. Rank: Mr. Owens, if I feel it is necessary 
for you to come back, upon receiving a wire or 
phone call from me you will return ? 

The Witness: Yes, that would be satisfactory 
with me, rather than having to stay here. 

Mr. Phelps: I will have some redirect at this 
time, if I may. Does Your Honor have in mind a 
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recess this morning, because it would be an appro- 
priate time and I won’t have to break up the re- 
direct. 

The Court: All right, we will take a recess. 


(Short recess.) [444] 


Redirect Examination 
By Mr. Phelps: 


Q. Mr. Owens, in your testimony you have re- 
ferred to books of the Union Bond and Trust Com- 
pany, permanent books of the Union Bond and 
Trust Company on the one hand, and then you have 
referred to, I believe it is called work records or 
such as the book you have produced, and the stump- 
age book. Will you explain to the Court the differ- 
ence and what those are, please, sir? 

Mr. Rank: To which we will object. The books 
are before the Court. They all appear exactly the 
same, and I think they are self-explanatory. The 
witness has already testified to that. 

Mr. Phelps: This is the only man who can tell 
how the different books were kept and for what 
purpose. 

The Court: He has already covered it. 

Mr. Phelps: I can reframe my question. 

The Court: Hasn’t it already been covered ? 

Mr. Phelps: I don’t think fully. 

The Court: You gentlemen do not have a mo- 
nopoly on the Court’s time. IT have had reasonable 
experience in these matters. The witness has ex- 
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plained how he kept these books. These books do 
not pretend to be the books of the Union Bond and 
Trust Company, but they are the books he kept of 
the transactions he made up there in Eureka. 

Mr. Phelps: All right. [446] 

The Court: What is the good of enlarging on 
that? 

Mr. Phelps: May I be permitted this question? 
I hope I am not trespassing. 

Q. So far as you were concerned, sir, did you 
consider these books—the books that you brought in 
today and the stumpage books—books called for, as 
you understood the subpoena? 

Mr. Rank: To which we will object as being in- 
competent. 

Mr. Phelps: That I think is proper. 

The Court: I am not paying much attention to 
subpoenas or anything else, only the evidence in the 
case. 

Mr. Phelps: All right. 

Q. (By Mr. Phelps): May I ask this. Did you 
at any time, Mr. Owens, advise me prior to testify- 
ing the first day, did you advise me that there were 
any other books or record books other than the three 
vou produced under subpoena? 

Mr. Rank: To which we will object as being im- 
material. 

The Court: You don’t have to try yourself in 
this case. 

Mr. Phelps: I was going to ask the question so it 
is clear about that, and about Mr. Wilson as well. 
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I will go on, if Your Honor please, if Your Honor 
sustains the objection. 

Q. (By Mr. Phelps): In this book that you 
listed the various income from various months or 
cash receipts, would you likewise for the same 
months, please read off the total disbursements or 
expenses for those same months? And those months 
were May—June; pardon me; June 53 through De- 
cember 753. [447] 

A. Would you clarify that, Mr. Phelps, when 
you say ‘‘expenses or disbursements.’’ You want the 
eash expenditures ? 

Q. No, I want the total expenses for each of 
those months. 

Mr. Rank: To which we will object as being 1m- 
material. And I have this in mind: I examined him 
on the cash disbursed. Now he testified it was on 
an acerual basis, and I think the only material part 
insofar as the redirect is concerned, if it is material, 
is the cash disbursed for their accounts payable. 

Mr. Phelps: I didn’t see the materiality of the 
other, but I just want the full picture; I want the 
expenses for each month, if I may. 

The Court: Well, all right. 

Q. (By Mr. Phelps): Do I understand these 
are not the amounts paid out in cash for expenses? 
Well, let’s have both. That’s easy. 

A. That is from June through the end of the 
year? 

Q. Yes, sir. 

A. All right, the month of June, $13,840.78. 
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The Court: What is that? 

The Witness: These are expenses as they are ac- 
erued each month, such as income might be accrued. 

The Court: How much did you pay in expenses 
that month? 

The Witness: As far as paid-outs, Your Honor, 
that would include such things as wire transfers or 
anything else; yon [448] would have to break it 
down, Your Honor. There is a good number of 
things in here and this book is not complete to that 
extent of what was paid in cash except the total for 
the month, which includes a lot of items. 

Q. Well, did your expenses accrued plus the 
money that you sent on to Portland and Los An- 
geles, exceed the amount of your receipts? 

A. No, no, it wouldn’t be that. Well, there would 
be—there would be one month. I can read from 
purchases, this accrual of expenses, and then vou 


eould read as to 
The Court: This is just meaningless to me un- 
less you tell me what vou are getting at. Reading out 
a lot of figures of expenses doesn’t mean anything. 
What point are you trying to bring out? Tell me 
what it is, then we will ask one question that will 
cover it. What point do vou wish to bring out? 
Mr. Phelps: The point I wish to bring out, if 
Your Honor please—they have brought out various 
receipts and income from various sources. T want to 
show that that was not all profit and that there were 
expenses incurred in reference to it, so that the 
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whole picture is there. I don’t know what use they 
intend to make of it. 

The Court: Each month what did you do with 
the balance of the money that you had received after 
you deduct the amounts that were remitted to Los 
Angeles and Portland offices? [449] What did you 
do with the rest of the money? 

The Witness: The money just stayed in that ac- 
eount, Your Honor, just from day to day; I mean 
there wasn’t any particular 

The Court: No, what general disposition? Did 
vou pay it out for some other purposes ? 

The Witness: Oh, yes, Your Honor, for bills, in- 
voices from companies, rental expense and various 
other items—a good many items. 

The Court: Did you take a trial balance at the 
end of each month? 

The Witness: No, sir. 

The Court: Or at the end of December? 

The Witness: No, sir, that would have to be done 
in Portland, which I assumed that Portland was 
doing, Your Honor. 

The Court: You made no trial balance then 
yourself as to the receipts and the disbursements 
which vou handled? 

The Witness: The only thing I would have done 
as far as a trial balance 

The Court: Did you or didn’t you? Did you take 
a trial balance? That is all I wanted to know. 

The Witness: No, I didn’t perform a trial bal- 
ance, no. 
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The Court: You always had money in the bank 
at all times during this period of time then? 

The Witness: Well, ves, Your Honor, there was 
money in [450] the bank available for payments. 

Mr. Phelps: All I want to show is what those 
expenses were month by month during this period 
of time. Maybe the easier way to do is to let the 
book go in evidence and we can use whatever figures 
are there for whatever purpose appears in the 
future. 

Mr. Rank: Mr. Phelps, isn’t there a summary 
at the end of each month showing the amounts paid 
on the various accounts to log haulers and so forth, 
that gives that in detail? 

Mr. Phelps: If there is 

The Witness: Yes, there is a summary. 

The Court: Take the summary for one month, 
June. What does the sunmary show? 

A. The first month, June, the money is paid out 
as far as our cash was, there was paid out by wire 
transfer to Portland, $15,300.08, and accounts total- 
ing $2,289.34; bank charges $6.65. 

The Court: Give us the same information for the 
next month. Is that what vou want? 

Mr Phelps: Yes. 

The Witness: This gets rather involved for this 
month, your Honor. There is a ereat amount of 


items. That particular month there was very little 
lgriv ity. 

Mr. Rank: We are going to keep this book here 
anyway. 

Mr. Phelps: That is what T was thinking. [451] 
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Mr. Phelps: Why don’t we have a stipulation 
that if any figures from that book are deemed ma- 
terial at any point in the case by either side, they 
ean be referved to and introduced ? 

Mr. Rank: That is satisfactory. 

The Court: All night. 

Mr. Phelps: I have no other questions then, 
Your Honor. 

Mr. Rank: No questions. 

The Court: Allright; vou may go back to Areata 
or Eureka, wherever it is. 

The Witness: I will be glad to. 

Mr. Phelps: Call Mr. A. K. Wilson, please. 


A. K. WILSON 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 
The Clerk: Wiull vou please state your name to 
the Court, sir? 
The Witness: <A. K. Wilson. 


Direct Examination 
By Ma. Phelps: 


Q. Ma. Wilson, your address, sir? You live in 
Reno, Nevada? A. Yes, sir. 

Q. And you are the President of Union Bond 
and Trust Company? [452] 

ee A eS, Sit’. 

Q. And were such in 1946? A. Yes, sir. 

Q. And up through and including the present 
time? A. That’s right. 
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Q. And as President of Union Bond and Trust 
Company, will you state whether you were the per- 
son in active charge of its land acquisitions in Hum- 
boldt and Del Norte Counties in the years of 45 
and 746? A. I was. 

Q. And as such, did you study and become fa- 
miliar with the timberlands in the Del Norte and 
Humboldt area? A. Yes, sie 

Q. And just as a general proposition, Mr. Wil- 
son, not in detail, as a general proposition, what was 
the situation generally in 1946 with reference to 
redwood timber stumpage in that area? 

A. Well, stumpage was very cheap when I first 
went down there in 1944, with the idea of acquiring 
a large tract of timber and conducting a large red- 
wood operation. The timber could in many cases be 
bought for pretty near your own price, in fact; there 
was a great deal of tax timber, and we bought some 
of it. In fact, this particular timber was up for sale 
for taxes or ready to go up for sale for taxes. 

Q. Is that the Ward timber? [453] 

Ee Yes: 

Q. That is involved in this contract? 

A. Yes. 

Q. For how long a period of time had the Blue 
Creek Redwood Company to your knowledge failed 
to pay taxes on it? 

Mr. Rank: We will object to that as being im- 
material. The record speaks for itself. 

The Court: Is there a record on that that can 
be produced ? 
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Mr. Phelps: I don’t know. I don’t have any 
record on that. 

Mr. Rank: We don’t have any record on that. 

The Court: How would this witness know? Did 
he go in and examine the records? 

Mr. Phelps: I don’t know. 

The Court: Or from general word of mouth 
basis, round about way? 

Mr. Phelps: I think this particular property 

The Court: If it is important to be established, 
then there has to be some fact established. 

Mr. Phelps: I won’t press it. 

Q. (By Mr. Phelps): But will you state 
whether or not, to your knowledge, this property 
was up for tax sale and it was necessary to bring 
an injunction to restrain the estate from [454] sell- 
ing it? 


Mr. Rank: To which we will object as_ be- 
ing immaterial and incompetent and as far as this 
witness is concerned, purely hearsay. 

Mr. Phelps: Weil, it is the fact, and Mr. Fletcher 
represented it 

Mr. Rank: Let the witness testify, Mr. Phelps. 
I submit the objection. 

The Court: You didn’t cover this in pre-trial? 

Mr. Rank: No. 

The Court: Well, that is when you should have 
covered it. Matters of record or something of that 
sort should have been covered in pretrial. 

Mr. Phelps: I think we did, as a matter of fact. 

The Court: Now you want him to testify to 
hearsay concerning it. 
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Mr. Phelps: I think we did, but I won’t press it, 
Your Honor. We will go right on. 

The Court: J don’t see that it is material any- 
how. 

Mr. Phelps: Very well, Your Honor. 

Q. (By Mr. Phelps): Now, Mr. Wilson, at the 
time that you first entered into negotiations for the 
purchase of the land under the Ward contract, who 
was representing Mr. Ward? 

A. Mr.—You mean the attorney representing 
him? 

Q. Yes. 

A. On this particular contract? [455] 

C) aay Ss 

A. Mr. Rank represented Mr. Ward and me also 
i this particular deal. 

Q. And did you have any independent represen- 
tation at all? A. No. 

Q. Later did Mr. Rank represent you in con- 
nection with the purchase of the adjoining lands, the 
Sage lands? 

A. Mr. Rank started to represent me in the 
spring or early summer of 1945. Mx. Rank helped 
me with exercising an option on the Sage tract that 
we exercised on June 15, 1945. 

Q. And did he draft the Sage ‘‘B’’ Contract 
covering the lands that are in vellow in that other 
exhibit, east of the Ward lands here involved? 

A. Yes, and he was the only attorney we had 
on that. 
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Q. All right. When you entered into these nego- 
tiations for the sale or purchase by you of these 
Ward lands involved here in this suit, were you fur- 
nished any cruise for your use in determining what 
was on the land? A. Yes, sir. 

Q. And what cruise was that? 

A. That was the cruise known as the French 
eruise. 

Q. And so far as you were concerned, Mr. Wil- 
son, did that cruise play any part in your determi- 
nation as to valuation and in arriving at a price 

Mr. Rank: We will object to that unless it is 
shown that [456] that cruise was furnished by Mr. 
Ward. 

Mr. Phelps: The Perey French cruise—by whom 
was that cruise furnished to you, sir? 

A. The French cruise—the whole book of the 
French cruises was furnished to me by Senator Ed 
Fletcher who was representing Mr. Ward in this 
matter and as a matter of fact, has an interest in it. 
He furnished me all of them at one time, and I am 
not sure whether Harold L. Ward ever did, but we 
had them with us during the discusstons—at least 
photostats of the cruises. 

Q. All right. At that time—I am now talking 
about May of 1946 and this particular area, sir— 
did vou have an opinion or conclusion as to the 
reasonable value on a stumpage basis of the fir and 
redwood in that area? 

Mr. Rank: To which we will object as im- 
material. 
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The Court: Are you dissatisfied with this con- 
tract? This is not a suit to reform this contract, 
is it? 

Mr. Phelps: No, Your Honor, it is not. I just 
want to show the circumstances, the increase in 
value, and so forth 

The Court: What is the materiality? I assume 
that businessmen when they go into transactions 
like this, each one tries to make the best deal he 
ean for himself or they wouldn’t make it. But we 
have no problem, have we, with the validity of this 
contract ? 

Mr. Phelps: No, Your Honor. 

The Court: Nor any problem as to whether it 
was provident [457] or improvident or any attempt 
to reform it? 

Mr. Phelps: No, vour Honor. 

The Court: What is the good of going into that? 
I notice the other side weit into some phases of 
that too, but I didn’t see what that has to do with 
it. The parties went on under this contract for some 
time. It is their troubles later which we are con- 


cerned with. 

Mr. Phelps: All right; it had been gone into and 
I wanted to show the rise in value. 

The Court: For the purpose of showing the 
background; but whether it was a good or had con- 
tract at the time, I don’t think is material. 

Mr. Phelps: That isn’t my purpose at all. Mv 
purpose is to show, if vour Honor please, that the 
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stumpage figures set out in the contract allowed a 
margin of security and that the intention of the 
contract was always to provide a security to the 
vendor, and that is what this is, a security transac- 
tion pure and simple: That is my purpose and that is 
why I want to show it. But if your Honor thinks 
that I may not, I will make the offer 

The Court: JI heard that mentioned before. Still 
I don’t understand the importance of that point. 

Mr. Rank: We haven’t mentioned it, your 
Honor. j 

The Court: JI don’t see any importance, A cer- 
tain figure was agreed upon. I suppose that is the 
figure the [458] parties agreed upon after some 
discussion between them, and there it is. 

Mr. Phelps: If your Honor thinks I shouldn’t, I 
will forego that line of questioning. 

The Court: If you want to develop the witness’ 
familiarity with the property in connection with any 
valuation testimony as of the time of the breach of 
the contract, that is a different matter. 

Mr. Phelps: It will be part of that same thing 
and I, of course, will have to, when we come to that, 
develop his familiarity with sales in and around that 
area from that time up to the present time, so I will 
have to come to it eventually. I might just as well 
do it now. 

The Court: J don’t know about 1944. That is 
pretty remote. 

My. Phelps: Well, 45. 

The Court: 746, I mean. That is pretty remote. 
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That is pretty remote as to the valuation in 1954. 

Mr. Phelps: That is true, your Honor, but to 
show 

The Court: To show his general familiarity? 

Mr. Phelps: General familiarity. 

The Court: Go ahead. 

Q. (By Mr. Phelps): Mr. Wilson, will you tell 
us very quickly and not in great detail, will vou ex- 
plain to the Court the extent of vour knowledge in 
the general area of timber prices [459] and the 
timberlands in that area from, say, 1945 up to the 
present time? Don’t give figures; just recite for the 
Court what vou had to do with such lands with re- 
spect to purchase or sale or officer and so forth 
without figures, and very quickly, please. 

Mr. Rank: Do IT understand this is to qualify 
him to testify on valuation? Is that the purpose of 
it? 

Mr. Phelps: It is to show his background. Later 
he will testify to valuation. 

The Court: Well, let him answer. Go ahead. 

The Witness: What was the question? 

The Court: He wants vou to tell the Court vour 
general experience with these properties in this gen- 


eral area from 1945 on. 

The Witness: When I first went down in that 
country in the summer of 744, I had a cruiser with 
me, and we spent a lot of time in Del Norte County. 
Humboldt County, Mendocino County and Trinity 
County. We drove many of the roads and spent a 
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lot of time talking to everybody we ecu!d find that 
knew much about timber to try to determine whether 
or not we should enter that area, and drew some 
very definite conclusions that it would be a good 
area to enter. The prices for stumpage was very 
cheap, and looked to me like the prices would in- 
crease as more people wanted the timber. 

So I made quite an exhaustive study of that, at 
that time, [460] and have been studying it ever 
since. 

Q. (By Mr. Phelps): All right. On your behalf 
and on other companies who you represent, on their 
behalf, have you made purchases of timber, and if 
so, Just give us not the amounts in dollars, but in 
footage. 

A. Have you got that map, that map with all the 
areas there? That would be better. We conld show 
in two minutes, what areas we acquired and how 
they were all related. 

Myr. Phelps: I didn’t want to take the time. 

The Witness: It will take only a minute, Lou. 
We could do it mueh quicker that way. 

Mr. Phelps: All right. You have seen the map? 

Mr. Rank: Yes. 

Myr. Phelps: It has been folded and unfolded 
many times. 

Q. (By Mr. Phelps): Is this the map that you 
meant? A. Yes. 

My. Rank: May I suggest that that be marked 
for identification, Mi. Phelps? 

My. Phelps: Yes. 
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The Court: Mark it. 

The Clerk: Plaintiff’s Exhibit 14 marked for 
identification. 


(Whereupon, map referred to was marked as 
Plaintiff’s Exhibit No. 14 for identification 
Only.) [461] 


The Witness: Al] the land colored on this map, 
except this orange here, we acquired. The first 
tract we acquired was this green tract here, and 
this green tract there. We took an option on that. 

Q. (By Mr. Phelps): How many feet in that? 

A. 672 million feet. We took an option on that 
from the MeCutchens, who had the option from the 
Ward people, Ward and Blue Creek. 

Q. Is that Blue Creek and Ward property? 

A. Yes, they owned it together. 

Q. What is the next piece? 

A. Right after we took that option in the spring 
of 1945, on April 14th, I believe it was, 1945, we 
took an option from the Sage people on all this 
pink section, which is about 347 million, I believe 
it is. That was $1.25 a thousand, and the option on 
this was $1.25 a thousand. 

Then on the 4th of May we took an option from 
the Sage people on the yellow at $3 a thousand. I 
had a verbal option from Harold Ward at the time 
we made this first deal that he would give us the 
first chance at this at a reasonable price when he 
wanted to sell it. 
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Mr. Rank: We will ask that the last part be 
stricken as purely hearsay. 

The Witness: Then on May 17th, 1945, we 
acquired this piece here, which had a saw mill on 
it, and with that we got [462] this green or blue 
timber up here, and also this part here (indicating). 
Then we later bought this piece from the Ward 
people. In fact, we still own most of this also. 

Q. That is the Section 16 we have been talking 
about. 

A. The Section 16 we have been talking about, 
that we started to log in April of last year. Then 
this over here was our Sage ‘‘C’’ contract, which 
we bought from the Sage people pursuant to an op- 
tion made on May 4th, 1945, and this option to 
Sage, and this option to Sage, and this option to 
Sage were all exercised on June 15th, 1945. Then in 
May, on May Ist, 1946, we completed the agree- 
ment and signed the agreement for the acquisition 
of the timber in question now. 

Q. Since then you have sold the land in pink, 
have you? 

A. We sold the saw mill, we sold this, we sold 
this. The Save-the-Redwood League would not let 
us log this, and so we sold that to them, and what 
we call the ‘‘Big Ward Contract,”’ it covered these 
two pieces here. We sold that to Simpson in 1948, 
and also the mill. And we now still have all of 
this, but this 17 and 18 in here, which is not col- 
ored, and all of this in yellow, and all of this in 
pink here. We have this whole area here. This is 
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the identical map that was used at that time. I 
would lke to get it back when you get through with 
it in the record. 

Mr. Phelps: Will the Clerk please mark that? 

Q. Since your original acquisition have you been 
following [463] the market price and the sales and 
transactions and dealings in timber in that area? 

Ee Yes, sir. 

Q. Does that include right up to the present 
time? A. Yes, sir. 

Q. You entered into this contract, then, if I 
understand it, on May Ist, 1946, and called for 
originally $600,000. $600,000 was the total price of 
one parcel, and $150,000 was the total price of the 
other, do you recall that? A. That is right. 

@. How much was paid, if you can recall, on 
the contract before you removed any footage at all? 

A. Paid $25,000 at one time and $40,000—an ad- 
ditional $40,000, I believe. 

Q. That would be $105,000? 

A. We were required to pay $65,000, but we 
paid the additional $40,000 because we did not start 
logging the following year. | 

Q. In addition to that, using your figures 

(To My. Rank): Can’t we stipulate in addition 
to that that the amounts $32,091.12, $20,412.49, and 
an additional $25,000 were all additionally paid 
subsequent to that and represented amounts in ex- 
cess of stumpage payments actually made? 

Mr. Rank: Yes, subject to my checking oni 
but I [464] believe that is correct. 
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My. Phelps: I am taking it off of your exhibit. _ 

Mr. Rank: Yes. 

My. Phelps: Incidentally, on this, Mr. Rank, 
we need to stipulate, too, because we left it open 
in the pre-trial conference. The item of $8,370.96, 
which we could not determine whether it was this 
contract or the Sage contract, we have checked and 
found that that was on the Sage contract, so that 
the figure that we stipulated to on the pretrial con- 
ference can be as we indicated there and that item 
is omitted. 

Mr. Rank: Yes. I believe there is a recap 
marked for identification in the pre-trial confer- 
ence exhibit which carries the correct figures. That 
is pre-trial Conference Exhibit I, which we will in- 
troduce as an exhibit, and that truly represents the 
financial transactions between the parties on this 
contract, is that correct? 

Mr. Phelps: With those figures that I just 
enumerated? That is correct. 

Mr. Rank: I mean the exhibit I gave you. 

Mr. Phelps: So far as I know. I have not 
checked it back. I have checked only those figures 
that I have just indicated to you. Let us go on. 

Q. Mr. Wilson, when did Union first commence 
logging under this contract? First of all, when did 
Union commence logging at all? [465] 

A. They started logging in Section 16 in April 
1953. 

Q. Section 16 is the section that does not show 
on this map? A. It shows right there. 


we) 
~] 


Onion Bond & Trust Co. 5 


(Testimony of A. K. Wilson.) 
Q. That is in Township 
A. 13 North, Range 1 East. 

Q. And that was in April, sir? 

A. Yes, sir. 

Q. Will you explain to the Court prior to April 
1953 what was the routine method of reporting logs 
and timber removed from the lands and the 
method of payment? Just explain what the method 
was, sir. 

A. Well, about 15 or 18 years ago we devised 
the svstem which was new in the industry, whereby 
we used one of these Whizz machines that makes 
four copies. The scaler would write on there the 
date, the name of the trucker, the section of land 
he was hauling for, the road that he came out, and 
the setting, I believe, and the link, diameter and 
footage of each log. That, and the brand of the 
log, on that slip, that scale sheet, while it still had 
the earbons in it, was signed by the scaler and by 
the trucker that was hauling the logs. I might say 
that many of the companies are using that now 
and have been for the last 10 or 12 years. 

It provides a system whereby everybody who has 
anything to do with those logs gets a signed copy. 
As soon as the logs are scaled, the slips are torn 
out of the machine and the [466] scaler keeps the 
white copy, which is the office copy. He gives the 
other three copies, which are yellow, blue and pink, 
to the trucker. The trucker keeps one copy, I be- 
lieve it is the blue copy, for his record, and that 
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is the copy he gets paid on. That is his receipt 
that he hauled the logs. 

The other two copies, the pink and the blue, he 
takes to the mill, and he gives the mill the blue 
copy, and then they have the receipt because that 
is what they are going to pay on, and he has the 
mill representative sign the pink copy which, with 
any corrections, if they think there is anything 
wrong with the scale, they make the corrections on 
the pink copy, and he brings it back—the log 
hauler brings it back to the scaler, and the scaler 
sends that down to the office, and either with the 
white copy, if it comes in promptly, it goes down 
to the office, or if it doesn’t come in promptly, the 
copy goes alone. But it reaches the Arcata office, 
and those are accumulated through the month, and 
at the end of the month they are delivered or 
mailed to the stumpage owner. 

Q. Some time prior to April 1953, was there an 
additional report that was prepared and sent on 
to the last owner, the Wards in this case? 

A. About the same time I started this report I 
started a report that the scaler made out daily, 
which was a summary of all the logs hauled, and 
that report continued almost invariably—there 
were a few exceptions—almost invariably [467] 
up to the present time. There have been times 
when I did not get a copy of it, but ordinarily I 
vot copies of it. 

Q. You (simultaneous talking of counsel and 
witness ) 
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Mr. Rank: I would suggest that the Reporter 
eannot understand that. 

Mr. Phelps: You lsten to my question and 
don’t speak quite so fast, because the poor Reporter 
has to get it all down. 

The Witness: You ought to have a tape ma- 
chine helping. 

Q. (By Mr. Phelps): I will show you what is 
a recapitulation sheet, Defendant’s Exhibit J. Were 
these prepared ? 

A. This is not what I was talking about. 

Q. I understand that, but this is what I was 
trying to ask you about. These were sent during 
the whole calendar year of 1953, were they? 

A. Well, I don’t know. 

Q. You knew that those were being sent? 

A. Ordinarily those sheets were sent, yes, but 
I didn’t—I don’t know if they were always sent, 
but they were ordinarily sent. 

Q. Then how about the method of payment? 
How would you pay the landowner for the stump- 
age? How would vou go about doing that? Just 
tel us. 

A. I think our contracts with both Sage and the 
Ward people provide that we pay them on the 20th 
day of the month, following [468] the end of the 
month that the logs were removed, and we always 
liked to pay at that time, although there were 
many times we did not have the funds because we 
were building plants and building roads, and ex- 
panding, but that was the plan. 
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Q. Myr. Wilson, what I want to find out from 
you, first of all, is how did you go about ascertain- 
ing the amount to be paid, and then how were those 
funds transferred ? 

A. I didn’t understand that is what you were 
asking. 

Q. I will try to be more specific in my questions. 

A. Say that again what you want to know. 

Q. Will you tell us, please, sir, when it came 
time for payment—and Jet us take the period of 
time in late 1952 and early 1953—when it came 
time for payment of the stumpage, how did you go 
about to ascertain the amount due and transfer 
the funds to the owner of the land? 

Mr. Rank: What period of time are you re- 
ferring to? 

The Court: He is talking about before the 
Union Bond. 

Mr. Phelps: Before Union Bond. 

A. For a period of years I would call Paul 
Owens when I was about ready to make the pay- 
ment and ascertain the footage that had been re- 
moved, whether from the Ward or the Sage land, 
would figure the stumpage—in fact, Owens would 
figure it. There is 1,340,000 feet at $5 a thousand, 
there was so much stumpage, and then a check 
would be sent, either a company [469] check or a 
cashter’s check, either from Portland or from Los 
Angeles. I believe there were a few times checks 
were sent out of our Areata offiee several years 
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ago. Ordinarily either out of Portland or the Comp- 
ton office. 

Q. All right, now, when Union first commenced 
logging, you said in April of 1953, and that was on 
Section 16, am I correct in that? 

pee Vhat is right. 

Q. Township 13? 

A. 18 North, Range 1 East. 

Q. Was there any stumpage payment due on 
that land? A. No. 

Q. On that occasion when you commenced log- 
ging there did you give any instructions to Mr. 
Owens with respect to the handling of the Union 
Bond & Trust Company logging in that section? 

ee Yes. 

Q. What were they, sir? 

A. Well, first, I made an arrangement with him 
that he would handle the transaction for 25 cents 
a thousand board feet for the boards removed, just 
like he was handling the transaction for the Coast. 

Q. At that time, incidentally, was he employed 
as an employee of the company or independent? 

A. He was a public accountant at that [470] 
time. 

Q. Did he have other clients? Te NES 

Q. Was that financial arrangement, that is, the 
rate of pay, the same as the arrangement you had 
with Coast? A. Yes, 

Q. Did you give him any instructions with re- 
spect to what records he should keep or what he 
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should do with the pink slips or anything like that 
on Section 16? 

A. Well, after I made the arrangements with 
him, that he would just handle the Union Bond & 
Trust Company business the same as the Coast 
business for the same money, I don’t know whether 
it was during that phone conversation or another 
phone conversation, there was something brought 
up about what to do with the pink shps and who 
to pay stumpage to, and I advised him there was 
no stumpage due, that we owned that tract in fee, 
and as far as the pink slips were concerned, to 
put them aside. We would get them some time or 
advise him what to do with them. 

Q. When was that? 

A. Well, I don’t know exactly, but it was evi- 
dently some time before May 20th, because then 
is when he wanted to know what to do with the 
pink slips. So it was probably some time in April 
or the early part of May. 

Q. After the Union Bond & Trust Company 
commenced logging on the Ward and Sage proper- 
ties, what was your understanding of the [471] 
situation as to how it was to be handled? 


(Question read by the Reporter.) 


Mr. Rank: I think we will have to object to 
that. : 

The Court: It calls for his conclusion. What did 
he do? 

Q. (By Mr. Phelps): What did you do? 

A. I didn’t do anything. 


Union Bond & Trust Co. 543 


(Testimony of A. K. Wilson.) 

Q. Did you have any conversations with Mr. 
Owens after that? 

A. We had many conversations. 

Q. With respect to the handling of the Union 
Bond & Trust Company tickets, will you tell us 
whether or not you thought he was sending them 
on into Ward or whether you thought he was not? 

Mr. Rank: If the Court please, what he thought 
at the time I do not know. I am trying not to 

Mr. Phelps: I think it is material, your Honor. 

Mr. Rank: All right. Go ahead and let him tes- 
tify. 

The Court: It is not quite clear. Can’t you have 
him go over what happened ? 

Mr. Phelps: J will withdraw that and approach 
it a different way. 

Q. Mr. Wilson, during the spring of 1953, from 
April on, through the summer and into the fall, 
what were you engaged in personally? What were 
you doing? 

A. Well, we had two companies under Chapter 
XI. J was engaged very strenuously in trying to 
work them out of Chapter XI. [472] 

Q. What companies were they? 

A. They were the H. A. Wilson Lumber Com- 
pany at Compton, California, and the Coast Red- 
wood Company at Arcata, California. 

The Court: The Coast Redwood Company was 
the assignee of the Union Bond under this con- 
tract? 
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A. No, they were not the assignee. They had 
eutting rights. 

Q. You had a contract with them? 

A. Yes, that is right. 

Q. (By Mr. Phelps): Where did you spend 
most of your time? 

A. Well, I spent a lot of time in Los Angeles. 
I spent some time in Portland. I spent a little time 
in Eureka. Sometimes there were months at a time 
T wouldn’t even be there. In fact, the majority of 
my time was spent in Los Angeles because we were 
having weekly meetings down there in the court, 
every Wednesday, I believe it was. We would have 
meetings and we had to prepare for them, and 
there were months that I stayed there in Los An- 
geles. 

Q. In the woods themselves, where the logging 
operations were concerned, did you make as many 
visits to the woods as you had before? 

A. No, I think at one time there was five or six 
months I wasn’t even in the woods. I would like 
to have been there, but I had these pressing things 
in Los Angeles and many other things and I was 
unable to go. 

Q. When Union commenced logging on the 
Ward and Sage [473] properties, what kind of ar- 
rangement did you have at that.time? How did you 
go about then determiming the amount due under 
the contract and arranging for payment? What did 
vou do then? 
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A. Well, we didn’t make any change from what 
the Coast Redwood arrangements were, the same 
general plan. 

Q. What did vou do then specifically? How 
would vou handle it in the months of June to Oc- 
tober, inclusive, we will say? 

A. Well, all the time, every month, about the 
middie of the month, when we were going to pay 
either Ward or Sage I would call up Paul Owens 
and find out what logs had been removed during 
the month we were gomg to pay for and then send 
the payment to either Ward or Sage. 

Q@. When you made that payment for those 
months from June to October, inclusive, at the 
time you arranged for the transfer of the funds did 
you think at that time those payments were for 
all the logs removed during those months? 

ie Yes. (sir. 

Mr. Phelps: Your Honor, T see it is 12 o’elock. 
May we take our recess now? 

The Court: We had better resume at 1:30 then. 

Mr, Phelps: That is fine. 

The Court: We will recess until 1:30. 


(Thereupon a recess was taken to the hour of 
1:30 o’clock p.m. this date.) [474] 
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November 26, 1954—1:30 P.M. 


(Whereupon the witness A. K. Wilson re- 
sumed the stand and testified further on di- 
rect examination on behalf of plaimtiff.) 


Q. (By Mr. Phelps): Mr. Wilson, before the 
noon hour, you had said that yon had made your 
original arrangements with Mr. Owens with respect 
to reporting and paying for the Union Bond logs in 
May, and then you told us that you had made no 
arrangements since. Will you explain to the Court 
why you did not give any additional instructions, 
please? 

A. J made those arrangements either the last of 
April or early in May, and I did not give any in- 
structions—I did not think it was necessary. He 
was thoroughly familiar. He had handled the Coast 
reports for years, and I presumed everything was 
in order. 

@. Did you know that the Ward logs that the 
Union Bond and Trust Company were logging 
from the months of June to October, inclusive, at 
that time were not being reported? 

A. Nowsir. 

Q. Did vou know that the Ward logs being 
logged from June to October by the Union Bond 
and Trust Company were not being paid for? 

A. No, sir. 

Q. Mz. Wilson, when did you first learn the 
possibility of the discrepencies here? [475] 
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A. Along about the middle of February. 

Q. What were the circumstances? 

The Court: What year? 

Q. (By Mr. Phelps): Yes. What year, sir? 

A. 1954, 

Q. What were the circumstances? What had 
brought it to your attention? What happened, and 
just tell us? 

A. Well, I am not sure just how I did learn that 
the Ward people were claiming that there might be 
a shortage. It might have come from Owens, or it 
seems hke I had a conference on the phone with Mr. 
French. Maybe I got it from Larry Fletcher. I am 
not just sure how I did find out that there was some 
discrepancy. But I didn’t put any credence in it. 
I didn’t figure we owed any money. We were pay- 
ing about the amount we had normally paid, and I 
eouldn’t figure that we owed any money. 

Q. Was there anything else that happened about 
that same time, either before, after or around that 
time that called your attention to the matter in any 
way? 

A. Yes. About the same time I called Owens to 
see what money was to be paid for the logs moved 
in the month of November, and he said there was 
about eleven thousand feet of logs that had been 
removed and that would come to about fifty some 
dollars. 

T said, ‘‘Paul, that can’t be correct. I don’t see 
how it [476] could. I believe we are logging some 
on the—’’ We had been logging some during No- 
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vember on the Ward land and not all on the Sage 
land, or words to that effect. 

IT said, ‘‘ You had better check that.” 

He checked and found that the Union reports— 
the report for the logs logged by Union were not 
included. That was purely the Coast report, and so 
I scolded him very severely for not being on his 
toes about it, and I asked him about the slips, if he 
mailed the slips. 

Q. What month are you talking about now? 

A. For November, because I was always scared 
that Paul would overlook getting the slips in. He 
has a lot of clients. He is a good accountant, but he 
is awfully busy. I think ordinarily he did get them 
in in a reasonable time, but I was always afraid 
that he might not. So I questioned him on the pink 
slips and told him he had better send in also the 
December slips, if he had them ready. He said he 
did. I told him to send them in, and he did—or ad- 
vised me that he would, and later advised me he had. 

@. At or about that same time, Mr. Wilson, did 
you learn anything with respect to a check that Mr. 
French was making, W. W. French was making or 
intended to make? 

A. Yes, Mi. French was going to make an audit 
or a check—I call it an audit because I figured it 
would be quite extensive to determine—there are 
hundreds and hundreds of [477] slips—possibly a 
thousand, a lot of them anyway, over the period of 
five months that were in question, so Owens ad- 
vised me that French was going to make a check. 
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It seems like I talked with French about it. I am 
not sure, but it seems like I talked with him on the 
phone. I practically live on the phone, have so many 
conversations I am not sure. It seems like I talked 
to French. He said he would go up and check the 
audit with Owens and then advise us. 

“Tf we owe you any money we will pay you. I 
don’t see how we can, but if we owe you any money, 
we will pay you.” 

Q. Did you thereafter ever learn whether Mr. 
French actually went to see Mr. Owens after this 
first visit to make that check with him? 

A. Yes, I inquired of Owens if French had been 
back on one or two occasions, I recall, and he said 
he had not been back yet. 

Q. So far as you were concerned, from your per- 
sonal standpoint, did you have any reason to press 
that inquiry, or what was the situation then? 

Mr. Rank: We will object to that as being en- 
tirely irrelevant. 

The Court: Sustained. 

Q. (By Mr. Phelps): Just tell us, My. Wilson, 
as time passed and Mr. French still had not gotten 
back to see Mr. Owens to check with him, what did 
you do? [478] 

A. I didn’t do anything about it. I wasn’t in any 
hurry to find a discrepancy, if there was one. We 
were putting several thousand dollars a day of lum- 
ber into the inventory, and the longer it was before 
they found it out—if there was a discrepaney, they 
sent us a default notice, we would have 60 days 
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after we got the default notice to cure the default, 
and I wasn’t in any hurry to have them find out. 
But I didn’t see how there could be because the fig- 
ures looked right. 

Then the main thing, if there was nothing wrong 
—Wards had a man there every day who knew all 
the logs that went out. They advised us of a few 
dollars discrepancy many times. If there was a big 
discrepancy they would have advised us, so I had 
no fear m my heart that there was a discrepancy 
at all. 

Q. Myr. Wilson, you mentioned something about 
Sage logs and Ward logs. This is going back a mo- 
ment, but it has not been brought out. First, the 
Sage lands and the Ward lands adjoining there, and 
there was logging in progress on both properties; 
that has been established ? A. Yes. 

Q. How about the arrangement for paying 
stumpage though to Sage? Was there any change 
in that situation about that time, in that time, in 
the summer of 1953? 

Mr. Rank: Just a moment. I do not think you 
have established when Union started logging on 
Sage property, and [479] J think you will find it is 
much later than that. 

Mr. Phelps: That is all of record here. We know 
when it was. [t was the last week of June, 1953. 

Mr. Rank: No, not Sage property. Isn’t that 
what you asked him about? Paying stumpage for 
Sage? I think you will find he did not go into Sage 


Onion Bond & Trust Co. 551 


(Testimony of A. K. Wilson.) 
until possibly after this period. If that is the case, 
then, this question is immaterial. 

Mr. Phelps: I don’t recall that that is the fact, 
but I am not going to take the time to find out. We 
ean develop that over the recess. 

Q. (By Mr. Phelps): Our question is, regard- 
less of that, was there any change in the middle of 
the summer with respect to the payment of stump- 
age to Sage? 

Mr. Rank: Just a minute, Mr. Wilson, by what 
company ? 

Mr. Phelps: By the company paying for the 
stumpage on the Sage ‘‘B”’ land, the Union Bond 
and Trust Company. 

Mr. Rank: We will submit that that is immate- 
vial unless it is established that Union Bond and 
Trust Company was logging on Sage at the time. 

Mr. Phelps: It wouldn’t make any difference. 
The question is how were they handling their 
stumpage payments. This property was all mixed 
up together. The question is whether there was any 
change in the stumpage arrangement at that time. 
Certainly one of the factors [480] 

Myr. Rank: We will withdraw the objection, if 
the Court please. 

Mr. Phelps: Will you answer the question? 

The Witness: On July Ist we did not owe any 
more stumpage to Sage. We had been paying them 
every month up until that time, but that was the 
last annual payment. We did not have to pay them 


any more stumpage. 
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Q. (By Mr. Phelps): Tell me, after stumpage 
payments were no longer required after July Ist, 
did Mr. Owens, who was handling this for Union, 
make any mistake with respect to those? 

Mr. Rank: To which we will object as immate- 
rial. If the Court please, the evidence shows that 
the Union Bond and Trust Company was not log- 
ving on Sage property at any time during this June 
to October period. 

Mr. Phelps: JI want to show, if the Court please, 
what was happening at this time, the manner in 
which it was done, to show that the mistake that 
was made here, how it was made, and so forth, and I 
want to show how in the ordinary course of things 
Mr. Owens, who was equally informed, kept pay- 
ing until after he was not supposed to. If that is 
a fact, it is a fact that enters into the question of 
whether or not this was deliberate or not. The same 
man who made the mistake and did not pay, made 
a mistake and paid in the other instance. I think 
that is very material, if Your Honor please, in 
the [481] claims being made here. 

Mr. Rank: Was it Union Bond and Trust Com- 
pany or Coast Redwood? Union Bond was not log- 
ging Sage? 

Mr. Phelps: I can’t answer that question with- 
out referring to the records, but it doesn’t make 
any difference because the stumpage payments were 
being paid by Union Bond. 

Mr. Rank: I do not understand. If Union Bond 
was not logging on Sage 
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Mr. Phelps: Let us establish that. 

The Court: Let him answer. 

Mr. Rank: Let it go. 

Mr. Phelps: Will you answer the question? 

A. Owens kept right on sending the pink tickets 
to Sage right along, as I recall, for several months 
after July Ist, and some way I heard about it and 
I said, ‘‘You aren‘t going to send them any more 
tickets ?”’ 

He said, **Why don’t you tell me what you are 
going to do?’”’ 

T said, ‘*I supposed everybody knew that,’’ and 
let it go at that. 

Q. JI take it from your answer that I was mis- 
taken when I implied that there were payments 
after that? 

A. One payment, only the pink ticket. Owens 
never made the payments. 

Q. What was the next that you heard with ref- 
erence to this [482] matter? 

Mr. Rank: After what? 

Mr. Phelps: Thank you, My. Rank. I will go 
back. 

Q. (By Mr. Phelps): Mr. Wilson, you told us 
about the February or so arrangement and then 
Mr. Owens had told Mr. French to contact him and 
they were going to get together. What was the next 
thing that happened that you heard about? Any ac- 
tivity as far as checking the amounts due? 

A. Well, I think the next thing after this Feb- 
ruary conversation, | think Mr. French was in the 
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office to see Mr. Owens. Mr. Owens told me the next 
time I talked with him that he had been there. I 
think that was the next thing. 

Q. And then after he had been in the office, is 
that the occasion then that he was to come back? 

A. That is right. 

Q. After that occasion, what was the next thing 
that you heard? 

A. Well, a time or two after that, over a period 
of probably several weeks, a month or two or more, 
maybe longer, the matter was discussed with Owens, 
whether or not French—I think I asked him and he 
volunteered the information that French had not 
been back. 

Q. Was there anything further as far as you 
were concerned prior to May 12th, the date of the 
letter of the termination ? 

A. Well, I don’t recall anything further right 
now. There may have been other things, but I don’t 
recall. 

Q. Let us tin to the letter of May 12th, 
1954. [483] 

The Court: Is that included in your Exhibit 8? 

Mr. Rank: I think it is the next exhibit, 9. 

Mr. Phelps: It is part of Exhibit G of the pre- 
trial conference. 

Q. Prior to receiving that letter of May 12th, 
1954, signed by Harold L. Ward, attorney in fact, 
and Frederick S. Strong, Jr., did you receive a 
demand from Mr. Ward or anyone connected with 


Union Bond & Trust Co. 555 


(Testimony of A. K. Wilson.) 
the Wards, a specific demand for the payment of 
those amounts due? 

A. I don’t recall whether the letter came first 
asking some $79,000 or some such matter, or 
whether it came after this. I don’t recall now which 
came first. I wasn’t in Portland and they came to 
the Portland office when I wasn’t there. 

Q. What letter are vou referring to—the letter 
from Hardin, Rank, Cooper & Hayes? 

Mr. Rank: Hardin, Fletcher, Cook & Hayes. 

A. I don’t recall who sent the letter, but we 
got a letter asking some $70,000. 

Mr. Phelps: Is that letter dated after 

Mr. Rank: May 18th, the following day. 

Mr. Phelps: All right. Incidentally, Mr. Rank. 
let us put im evidence vour exhibit here on the pay- 


ments. 

Mr. Rank: That is okay. 

Mr. Phelps: I want to offer in evidence then, 
Defendant’s Exhibit I on pre-trial for identification, 
and that can be [484] marked with vour exhibit 
number if you want it to have your exhibit number. 

Mr. Rank: It doesn’t make any difference; they 
are all in evidence. 

The Court: Defendant’s Exhibit I introduced 
and filed into evidence. 


(Thereupon, document *‘Recap of Financial 
Relations’? marked Defendant’s Exhibit I in 
the pre-trial conference, for identification, was 
received in evidence.) 
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Mr. Phelps: And that exhibit, Your Honor, lists 
all the payments under the contract from the date 
of its inception and also shortly states for what the 
payment was, and the date. 

Mr. Rank: And it is stipwlated, Mr. Phelps, 
that the facts stated thereon are true? 

Mr. Phelps: To the best of my knowledge they 
are. I certainly know nothing to the contrary. 

Mr. Rank: Then for the record, I mean to avoid 
proof of it 

Mr. Phelps: Oh, you don’t have to prove it. 

Mr. Rank: That is it. 

Mr. Phelps: The only reason I qualified that 
was that I haven’t personally assured myself of the 
fact, that is all I meant to imply by that. 

Q. After you received this so-called letter termi- 
nating the [485] contract, what happened up in the 
woods ? 

Mr. Rank: Well, we will object to this except 
insofar as he knows of his own personal knowledge, 
Mr. Phelps; it is my understanding that he wasn’t 
there, he was in the east right after that. 

Mr. Phelps: All right; I will ask the question 
and you can make your objections and we will see. 

Q. Mr. Wilson, where were you, sir, immediately 
after May 12th, 1954, do you remember ? 

A. Well, I don’t recall; I think somebody said 
here the other day I was in Chicago and New York; 
but if I was I had forgotten it, but I might have 
been. 1 know I wasn’t at Eureka during the period 
right after that. 
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Q. All right. Let us direct your attention to the 
period of May 14th, that Friday to the following 
Monday. Were you in Eureka then, do you remem- 
ber? A. J don’t think so, no. 

Q. Were you in constant touch with your peo- 
ple in the woods or at least in Areata at the mill 
at that time? 

A. Yes, I talked to them on the phone a number 
of times. 

Q. And how about the time when the roads were 
blocked and there were ‘‘no trespass’”’ signs posted 
and so forth, where were you then, Mr. Wilson? 

A. I think I was in San Francisco—in San 
Francisco during at least a part of that time. [486] 

Q. All right. Now then did you give any instruc- 
tions—I am asking vou personally, did you person- 
ally give any instructions with reference to continu- 
ing in your possession of that land up there? 

ee ey eS. 

Q. What did you do, tell me? 

A. I told Mr. Doxie, the logging superintendent, 
I told Mr. Trotter, who was the construction fore- 
man, I told Mr. Haney, who was the shop fore- 
man, and Mr. John Brozwick, who was our bull 
bucking or cutting foreman. 

Mr. Rank: Just a moment, Mr. Wilson. Is it 
established that these are Union Bond employees 
that he instructed? I don’t think it has been estab- 
lished whose employees these are that he has in- 
structed. 

Mr. Phelps: Let him tell who they are. 
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Q. Were these employees—some of them have 
been established. 

Mr. Rank: Only Doxie, an employee of the 
Coast Redwood. 

Q. (By Mr. Phelps): Were these other men— 
what were their duties or relationships up there? Do 
they have anything to do with the logging of this 
land? A. Yes, as I said: 

The Court: He has already said what he did. 
Let’s move along. Were they employees of Union 
or were they employees of somebody else? 

A. They were employees of Coast Redwood 
Company but their [487] wages were prorated each 
month or each half month. 

The Court: You instructed them to do what? 

A. Topay no attention to any ‘‘no tresspass’’ signs 
or any notice or blockades that were put up; that we 
were in possession; that they didn’t have any right 
to terminate on any account; they would have to 
give us 60 days’ notice that we were in default or to 
correct any other defaults they would have to give 
us 60 days notice, and not to surrender possession 
in any way, shape or form. 

Q. (By Mr. Phelps): And were you forced 
during that period of time—during those few days 
were you forced to suspend any logging operations 
or to continue? What did you do? 

A. Well, we didn’t suspend any logging opera- 
tions but they were greatly reduced. There was one 
day we didn’t get any logs out, maybe one or two 
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logs and we had been getting out 50 or 60 loads of 
logs a day. 

Q. Will you state with respect to truckers you 
had up there, did you lose any truckers, or did you 
keep all of your truckers or what? 

Mr. Rank: Just a moment. To which we will 
object as immaterial unless it is tied up with any- 
thing we did. 

Mr. Phelps: As a result of the attempt to shut 
down 

The Court: Overruled. What happened to your 
truckers ? 

The Witness: A lot of them went and found 
other jobs. 

The Court: When? When? [488] 

The Witness: Right when Mr. Rank talked to 
them. 

Mr. Phelps: All right. 

Mr. Rank: Just a moment, please. We will ask 
that that last statement be stricken from the record, 
“When Mr. Rank talked to them.’’ There is no tes- 
timony that Mr. Rank talked to them and this wit- 
ness 

The Court: How soon after the barricades were 
put up did these truckers leave? 

The Witness: Then we started losing—we lost 


some every day. 
The Court: How many did you lose altogether? 
Mr. Rank: During what period ? 
A. We lost about half our truckers there. 
The Court: How many is that? 
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A. We had about 30 or 40; 35, I presume. 

Q. You lost about 15? 

A. About half of them. 

Q. Within how long a period of time? 

A. Within about a week or four or five days. 

The Court: Go ahead. 

Q. (By Mr. Phelps): All right. Now at that 
time you were operating, were you not, through con- 
tract loggers, or how were you operating ? 

A. Everything was contract; both Coast and 
Union was all contract loggers at that time. [489] 

Q. All right. By that you mean what is com- 
monly known in the trade as gyppo loggers? 

A. Yes. I don’t believe the Union started their 
actual logging themselves until after the first of No- 
vember, but I wouldn’t be sure about that, but I 
don’t believe that we did. 

Q. Did anything else happen as a result of the 
efforts there to oust you physically out of posses- 
sion? 

A. I called Mr. Hanley, owner of the Hanley 
Lumber Company. 

Mr. Rank: Just a moment; we are certainly go- 
ing to object to any conversation between this wit- 
ness and Mr. Hanley or the Hanley Lumber Com- 
pany. 

My. Phelps: No question about that, Mr. Rank. 

The Court: I don’t think that is what he means. 

Myr. Phelps: I don’t want to get any hearsay 
conversation in. 

The Court: All right; ask him another question. 
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Q. (By My. Phelps): Did you lose any em- 
ployees? A. Yes. 

Mr. Rank: Is that confined to Union Bond & 
Trust Company ? 

Mr. Phelps: Union Bond & Trust or employees 
of the contractors that were logging for Union 
Bond & Trust. 

Mr. Rank: We will object to that as being imma- 
terial unless they were employees 

Mr. Phelps: How about contract loggers logging 
for Union Bond & Trust? [490] 

Mr. Rank: It doesn’t make any difference what 
contractor loggers are thrown out of work. What 
difference does it make as to the ease? 

Mr. Phelps: I will submit the objection. 

Mr. Rank: How does he know anyway ? 

Mr. Phelps: Well, in order to shorten this, I 
will have another witness on this, and I will pass 
this subject for the time being, reserving the right, 
if necessary, to call him back at a later time. Let us 


pass on to another matter. 

The Witness: I would like to correct a state- 
ment that I made a minute ago. 

Mr. Phelps: What is that? 

The Witness: I was thinking about the period 
down through October when I said that all of the 
logging was being done by contractors, but we are 
talking about May. 

Q. Yes? 

A. Well, in May Union Bond & Trust Company 


562 Harold L. Ward et al., vs. 


(Testimony of A. K. Wilson.) 
were conducting two operations, one on the Ward 
land and one on the Sage land. 

The Court: You have got the years all mixed up. 

The Witness: This year. 

The Court: You weren’t talking about June to 
October of this year, then? 

The Witness: No. 

The Court: You were talking about the period 
in April of this year when the barricades were put 
up? [491] 

A. That’s right. I was going back to last year, 
see. 

Q. You weren’t operating then under these con- 
tracts? 

A. We had contract loggers during that time, 
but I thought that was when he was trying to fix 
the time, from June to October, but he was talking 
about May and I didn’t state it right. I was going 
back to the previous year, see. 

Q. (By Mr. Phelps): So as to make it per- 
fectly clear, in May, 1954, was Union Bond & Trust 
Company operating in addition to the contract log- 
gers? Did they operate besides, themselves? 

A. Yes. 

Mr. Phelps: I have found that letter of May 
Sth. 

Q. Ishow you a letter, Mr. Wilson, and ask you 
if that is a letter you received from Carlson A. 
Rank dated May 138, 1954? 

A. I want to qualify that last statement. Union 
Bond & Trust Company was operating with their 
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employees, but the Coast Redwood Company was 
paying them and every payday the Union Bond & 
Trust Company was paying Coast Redwood the ac- 
tual amount of the labor. 

Q. That is a detail? 

A. I want it to be correct. 

The Court: I thought it was stipulated this let- 
ter was sent and received ? 

Mr. Phelps: Is it? I don’t think it has been. 

Mr. Rank: I don’t think it was mentioned, but 
it will be [492] stipulated. 

Mr. Phelps: All right; it will be stipulated that 
this letter was sent and received. 

The Witness: We received it. 

Mr. Phelps: We offer it in evidence as Plain- 
tiff’s Exhibit next in order. 

The Court: That is the notice of default? 

Mr. Rank: That is a letter that followed the no- 
tice of default. 

The Clerk: Plaintiff’s Exhibit 15 introduced and 
filed into evidence. 


(Thereupon, letter identified above was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 15.) 


Mr. Rank: It is a letter, if Your Honor please, 
billing for the logs they had removed to date. 

The Court: After the notice of default 2 

Mr. Rank: “Yes. , 

The Court: Or before? 
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Mr. Phelps: After the notice of default, and 
sets forth the specific amounts on the second page. 

Next, Mr. Rank, so we will avoid the hearsay ob- 
jection, I have a letter that was sent to Mr. Lane. 

Mr. Rank: Yes. 

Mr. Phelps: I think you gave me a list of others 
to whom a similar letter was sent. [493] 

Mr. Rank: Yes. : 

Mr. Phelps: We will offer in evidence this let- 
ter dated May 14, 1954 signed by Carlton L. Rank 
addressed to Mr. E. Lane in Eureka. We offer that 
in evidence with a stipulation that in addition to 
Mr. Lane similar letters were sent to the follow- 
ing people: The referee in bankruptey in Los An- 
geles, California Barrel Company, the Arrow Mill 
Company, Sage Land & Lumber Company, Dean 
Langford, Roscoe Denny, Jack McManus, chair- 
man of the Creditors Committee for Coast Redwood 
Company, E. Lane, R. Pollard, O. C. Simpson, J. 
Byrne, J. Robbins, F. Fisher, and George Sever- 
son. 

Now, Mr. Rank, perhaps you can do this more 
quickly than by questioning the witness. Can you 
identify for us who these people are for the record 
and include that in the stipulation, that is, starting 
with Dean Langford, Roscoe Denny and so forth? 

Mr. Rank: Dean Langford, as far as I know, 
was a contract logger; Roscoe Denny was a con- 
tract logger; E. Lane I believe was a contract log- 
ger; and the rest of the names I believe are truck- 
ing operators. 
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Mr. Phelps: Pollard, Simpson, Byrne, Robbins, 
Fisher and Severson were truckers? 

Mr. Rank: I believe so. That was my informa- 
tion. 

Mr. Phelps: All right. 

Q. Now, Mr. Wilson, when you entered into 
the negotiations [494] for the purchase and sale of 
these Ward lands back in 1946 from Mr. Ward, 
did Mr. Ward say anything to you with respect 
to rights-of-way ? 

Mr. Rank: May we place the time and date of 
this conversation ? 

Mr. Phelps: Yes. 

Q. If you had such a conversation or confer- 
ence will you please state where, and when, and who 
was present, first. 

A. Well, we didn’t have any conference that I 
recall at that time, at the time we made this con- 
tract, regarding right-of-ways. 

@. When did you have a conference or conver- 
sation with Mr. Ward with respect to rights-of- 
way? Tell us when, first. When did you first have 
hes 

A. In the spring, either April or May, of 1945, 
in Sacramento at the Senator Hotel when we were 
negotiating for the purchase of the Sage-Ward 
eontract which was timber acquired a year earlier. 

Q. All right. Who was present? 

A. Just Myr. Ward and myself. 

Q. And what was said? 

A. JI asked Mr. Ward if he had rights-of-way 
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over the Sage land because the Sage land was be- 
tween all of his land and the highway, and he said 
that he and Sage Land & Lumber Company had a 
reciprocal right-of-way agreement that covered all 
the [495] land that they had, that they both owned 
in Humboldt and Del Norte Counties. 

Q. All right. Did you have any further conver- 
sations about it with him? 

A. Well, I don’t—the only one that comes to my 
mind at this time was when we were considering 
building the road up Blue Creek, and I remember 
a conversation at that time, but I don’t know 

Q. When and where, if you can state? 

A. Well, that conversation was on the telephone 
and he was in Orchard Lake, Michigan. 

Q. And what was it? What was said? 

A. I told him that we wanted to build a road 
up Blue Creek to take out the logs in the Blue 
Creek watershed, which is what is pink on this map 
here, that we had acquired from the Sage people, 
and he had told me that he wanted to help pick 
out the right-of-way. He told me that previously 
because there was some nice groves of trees along 
the Blue Creek and he didn’t want them disturbed 
any more than necessary. 

The Court: Myr. Holter testified here you 
wouldn’t give him a right-of-way over your prop- 
erty; is that right? 

a No, that ising 

Q. He was not telling the truth? 

A. Well, I wouldn’t say anybody was not tell- 
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ing the truth, but we got in a big heated discussion 
with him over rights-of-way [496] at one time here. 

Q. And you didn’t refuse to cooperate and give 
him a right-of-way over your property in consid- 
eration of rights over theirs? 

A. Well, no, he had already given me his be- 
fore I had any: 

Q. But you didn’t refuse to give him one? 

A. No; no, he wasn’t trying to get any right- 
of-way for himself; he was trying to get rights-of- 
way for other people that he didn’t mention. What 
he wanted me to do was just to give rights-of-way 
to anybody that had timber on past there. There are 
a lot of Indians back there owned 40 aeres each, 
and I said to Mr. Holter, ‘‘Do you think we should 
give you a blanket right-of-way that could be as- 
signed or just throw it open to the public so that 
anybody that has got even 40 acres can have the use 
of our roads and use of our rights-of-way without 
any compensation and a man that is irresponsible 
can go m on 40 acres and create a fire hazard and 
maybe burn up the forest??? We had just got 
through a fire that cost between half and three- 
quarters of a million dollars that started on one of 
our operations, and we wasn’t interested in letting 
anybody in. I said, “If you have got anybody that 
wants a right-of-way I will be glad to talk to 
them.’* And I am, and that holds good right now; 
but we are not going to throw the whole country 
open to jeopardize what I have been working for 
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all my life, just to any irresponsible person [497] 
that we don’t even know who it is, in advance. In 
fact, I have got some deals on right now for one 
man that has got absolutely no way except through 
our property. 

Q. (By Mr. Phelps): The map that we have 
here shows a number of roads on the Ward and 
Sage lands, all these roads in through here and so 
forth. Now first of all, on the Ward lands, first of 
all we will establish who built and paid for these 
roads. 

A. This road here is an access road that was 
built down to about in here by the Federal Gov- 
ernment—was being built at the time we made the 
deal. The Government 

Mr. Rank: Which deal, may we ask? 

The Witness: The deal for the Big Ward Con- 
tract: 

@. (By Mr. Phelps): The one above? 

A. Yes. That was up here and it came down 
this way. In fact, it had come through here, and 
that is why we had to have the rights-of-way from 
Sage to get to Ward and vice versa over here to 
get to the Sage land, and the Government spent 
over a hundred thousand dollars on this piece of 
road here. It still wasn’t a good road, and in 48 
when we weren’t logging in there at the time—we 
had sold out our green logs—we spent between 
thirty and forty thousand dollars improving that 
one particular right-of-way, and then we built all 
these other roads. We have got over 50 miles of 
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roads in there, and this is about four miles of ac- 
cess road, something [498] like that, and we have 
got about 50 miles. I think about 30 miles is good 
gravel road that can be hauled over any time of the 
year no matter how rainy it is, and the others are 
summer roads, they are roads hghtly graveled. 

Q. (By My. Phelps): What was the cost of 
those roads? fe elt 

Mr. Rank: We will object to that as immaterial 
unless it is shown that Union Bond & Trust Com- 
pany spent the money to improve the roads. 

Mr. Phelps: I don’t think it is immaterial on 
that basis, if it added to the value of the land no 
matter who did it. 

Q. First, let us establish the primary question: 
Who put the roads in on the Ward land? 

A. Union Bond and Trust Company built part 
of them and the Coast Redwood built part of them. 

@. Have you any idea of the proportion, the re- 
lationship that Union Bond & Trust Company 
built ? 

Mr. Rank: Just a moment; to which we will ob- 
ject as not being the best evidence. [499] 

The Court: If the witness knows he may answer. 

The Witness: The Union Bond and Trust Com- 
pany built this read here, which is a very hard 
piece of construction. They built that road, and 
they built this road here (indicating on may). 
They started some place up here and went to down 
there. And then they built this road from here 
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clear on out to here. Then they improved this road 
here and built some other roads up in here. 

Q. (By Mr. Phelps): And the balance of them 
by Coast? 

A. The balance of them were built by Coast 
Redwood Company. 

Q. Confining yourself to the roads on the Ward 
lands themselves, what was the cost of those roads? 

Mr. Rank: To which we will object as imma- 
terial unless it is shown that Union Bond and Trust 
Company built the roads. It has not been shown. 

My. Phelps: It does not make the least bit of 
difference whether Union Bond and Trust Com- 
pany, Coast, or some third party did, if it added to 
the value of the land. 

The Court: Who would build the road in there 
except the people interested ? 

Mr. Rank: Coast Redwood was doing all the 
logging. 

My. Phelps: He said Coast Redwood built the 
balance of the roads. 

My. Rank: Our objection is that anything a 
third party might do [500] 

The Court: Coast was doing the logging for 
Union, was it? 

My. Rank: Coast was doing the logging, cer- 
tainly, but the Coast is an entirely separate cor- 
poration. The answer is that Union Bond and 
Trust Company did not spend a nickel for those 
roads in there—maybe in the last few months, but 
not during the period of time that he is talking 
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about. Mr. Wilson so testified in his deposition. 
Union Bond and Trust Company had nothing to 
do with the construction of the roads, as I recall. 

The Witness: May I say something about those 
roads right now? It is very material. 

The Court: I do not know how material it is 
to this matter, except it goes to one of the equitable 
considerations that may he involved. 

Mr. Phelps: The improvements. 

The Court: I will take the testimony. 

The Court: Did the Union pay for this itself? 
Answer that yes or no. 

A. They paid for the ones they built themselves, 
and the ones Coast built, they gave them credit on 
stumpage, sold the stumpage cheaper so they would 
build the roads. It is the same as the Union. If 
the Union got seven or eight dollars for stump- 
age—— 

The Court: How much did these roads [501] 
cost ? 

Q. (By Mr. Phelps): How much did the roads 
cost? 

A. The roads cost from our property, I would 
say, are about $400,000, for the roads that actually 
cross the Ward property and lead out to the high- 
way, that road system, not counting anything on 
the Sage back of the Ward, is about $400,000. 

Q. That includes the roads out west? 

A. Yes, it is all paid for indirectly by the Union 
Bond and Trust Company. Either there is money 
or allowance on stumpage. 
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Q. dir. Wilson, will you resume the stand again, 
please ? 

With respect to these roads again, can you tell 
us whether or not any of these roads have any par- 
ticular importance as an outlet to timber beyond 
and as the most feasible outlet to timber beyond? 

Mr. Rank: May I hear that question? 

Mr. Phelps: I will reframe it. 

Q. (By Mr. Phelps): Will you tell us, Mr. 
Wilson, whether or not any particular road indi- 
cated on there is important as an outlet, as the 
most feasible outlet for timber beyond it, west of it? 

A. It is east of it. Almost all of those roads 
are. They fan out like that, and they tap other 
areas of timber. We have an offer now of $80,000 
for the use of one of the roads to bring out forty 
million feet of timber. 

Mr. Rank: We will ask that that be stricken 
as immaterial. [502] 

The Court: It is a voluntary statement. It may 
go out. 

Mr. Phelps: May I go into it? I was going to 
inquire the person, the footage, and so forth. 

The Court: All right. 

Q.. (By Mr. Phelps): M2. Wilson »saze gen 
familiar with what is known as the Paulson Tim- 
ber? ae 

Q. Where is that? 

A. It fits right in here. It is right in this area 
here (indicating). 

Q. How many million feet are there in that? 


Union Bond & Trust Co. 573 


(Testimony of A. K. Wilson.) 

A. I think down here, according to the cruise, 
about forty million feet. 

Q. Have you been approached in the last two 
or three months with respect to an endeavor by 
the person representing the Paulsons or having 
an interest in that timber to obtain the rights-of- 
way over your roads? 

Mr. Rank: To which we will object as immia- 
terial and incompetent insofar as this witness is 
concerned, and hearsay. 

The Court: Of course, as to whether they were 
approached or not—— 

Mr. Phelps: Has an offer been made to you of 
$2.00 per thousand for the removal of that timber 
over your land? A. Yes. 

Mr. Rank: Just a moment. We ask that the 
answer go out [503] subject to the objection. To 
which we object as immaterial, and if there is such 
an offer, the offer speaks for itself, or the docu- 
ment speaks for itself. 

The Court: Is it in writing? 

The Witness: No, but I can get it in writing. 

Mr. Rank: What is the answer? That he can 
get it in writing? 

The Court: That is a hearsay statement. I will 
strike that. There is no doubt, however, that there 
would be some value attached to these roads for 
other timber operations. 

Mr. Rank: It depends, if the Court please, on 
many, many circumstances. 

Q. (By Mr. Phelps): In addition to that forty 
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million feet in here, is it also many, many millions 
of feet beyond on the other side of the river which 
could be reached by what is known and referred 
to as the Ah Pah access road? 

A. That could be reached by all these roads as 
the only feasible way to take the timber out. There 
is about two billion feet in back of it. 

Q. Without stating amounts or anything, just 
for the record, may we establish this, sir: Will you 
state whether or not there is a value that the land 
has simply as roads for access to timber beyond ? 

A. It has a tremendous value for that. 

Q. Do you have an opinion and conclusion, sir, 
based upon [504] your experience there, as to the 
value? 

Mr. Rank: To which we will object as being 
immaterial and incompetent as far as this witness 
is concerned, and the question, I do not believe, is 
based upon any foundation for testimony as to 
value. 

Mr. Phelps: This man is the owner of the land. 
He is entitled to testify. 

The Court: Yes, but you do not say when. Your 
question is so general. What are you trying to 
find out, whether the witness has an opinion as to 
the value of this property at the time of the notice 
of default? 

Mr. Phelps: I will object to it differently, your 
Honor. Let us take them up one by one. 

The Court: Fix the time. 

Mr. Phelps: First, as to the 14 forties down 


Union Bond & Trust Co. Bi 


| 


(Testimony of A. K. Wilson.) 

there in the virgin timber, Mr. Wilson, will you 
state whether or not you have an opinion as to the 
reasonable market value that a willing purchaser 
would pay for the 14 forties in the Ward contract 
as of May 12th, 1954? 

Mr. Rank: My objection to all testimony as to 
value still stands. 

Mr. Phelps: So stipulated. 

Mr. Rank: We will further object that this wit- 
ness has not shown a qualification to testify other 
than as the owner of the land as to market [505] 
value. 

The Court: J think there is sufficient qualifica- 
tion to make the testimony admissible. Weight 1s 
another matter. You may answer. 

Q. (By Mr. Phelps): What is the value as of 
May, 1954? A. $625,000. 

The Court: That is the virgin piece? 

The Witness: Yes, sir. 

Mr. Phelps: That is the virgin piece. 

Q. (By Mx. Phelps): Will you state whether 
or not in the last month or two you have had an 
offer in that amount? 

Mr. Rank: To which we will object as being im- 
material to the establishment of value. They must 
show the terms, the conditions and so forth. 

The Court: J will sustain the objection. That is 
hearsay on the matter of value. If there are any 
actual transactions that have taken place, they 
might be competent as the basis for the opinion. 

Mr. Phelps: Ali right. 
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Q. (By Mr. Phelps): How about the logged 
over land, have you an opinion as to its reasonable 
value as of May 12th, 1954, and if so, what is it? 

Mr. Rank: To which we will object as being 
immaterial and incompetent. This witness has not 
shown any qualification or any information or 
knowledge that would qualify him to testify as to 
the value of the logged over land. [506] 

The Court: I think there you would have to 
qualify him somewhat as to his knowledge of the 
actual conditions on logged over property. 

Q. (By Mr. Phelps): Mr. Wilson, are you 
familiar with logging operations in general in that 
area ? A. Yes, sir. 

Q. And are you familiar and have you had ex- 
perience with salvage operations? 

A. Yes, sir. 

Mr. Rank: Is this in redwood salvage oper- 
ations ? 

Q. (By Mr. Phelps): Are you familiar 

A. You have two questions: One, familiar, and— 
how did you say it? 

Q. IL have forgotten it. 

A. Jam familiar with salvage operations, but I 
have not operated salvage operations. You see, you 
asked two thines at once. 

Q. Thank you so much. 

On a salvage operation, would you explain how 
the timber on the logged over lands would be re- 


covered ? 
A. Well, in 1948, when we sold the Simpson, 
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that big tract of Simpson, we reserved a corner of 
it, ten acres right here. 

The Court: This is taking too much time. 

The Court: What is the technique of salvage; 
how do you do it? [507] 

The Witness: You haul it to a mill that was 
close, or you have a portable mill or semi-portable 
mill that is close, so you do not have to go out on 
the highway and haul big loads. You save most of 
the $14.50 hauling, that we have hauling them to 
a) neu ul 

The Court: Could you do that in this piece? 

The Witness: Yes, very practical. 

Q. (By Mr. Phelps): Could it be done, sir, 
from the existing roads or would you have to build 
any additional roads? 

A. You do not have to build any roads to log 
what has been logged. 

Q. If done in that way, to such person, what is 
the value of logged over land in your opinion as 
an owner? 

The Court: Did you see this land in the eondi- 
tion it is now in at any time since the notice of 
default? 

A. Both before and since. T have been over 
every road through it. 

Q. You have been over the road since the notice 
of default? A. Both before and since. 

Mr. Rank: May I ask one question of the wit- 
ness so far as qualifications are concerned ? 

Mr. Phelps: Yes. 
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Q. (By Mr. Rank): Mr. Wilson, have you 
cruised the loggged over land so as to have a record 
of the quantity of merchantable [508] logs? 

A. Do you mean have I cruised it personally? 

Q. Or had it cruised for you? 

A. Yes, I have had a spot check cruise made 
of it. 

The Court: Is that the one by Mr. Bunting? 

A. No. 

Mr. Phelps: No, it is a witness that will come 
later, if your Honor please. 

The Witness: J have talked to two cruisers who 
have been over practically all the roads and over 
the land and are very familiar with it. They are 
good, competent cruisers. 

The Court: Proceed with your examination. 

Q. (By Mr. Phelps): Now, sir, what is your 
opinion as to the reasonable market value of the 
logged over lands in its present condition as of 
May 12th, 1954, this salvage timber? 

A. This salvage timber would be worth around 
$7,000. At least that much. 

Q@. When you say $7,000 do you mean on a 
stumpage, footage hasis? 

A. Yes, on a footage basis, $7,000 board feet. 
That is with free use of the road, granting free 
use of the road. It is the roads that help make that 
value. 

The Court: Didn’t Mr. Bunting give some tes- 
timony as to the amount? 
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Mr. Phelps: No, that was all on virgin that he 
gave his [509] testimony on. 

Q. (By Mr. Phelps): I should have asked you: 
On the virgin timber under the Percy French cruise, 
approximately how many milhon feet were there? 

A. Approximately forty-one million feet. 

Q. Forty-one million feet of virgin. 

Mr. Phelps: Rather than getting into hearsay, 
J will have evidence of the number of feet on the 
logged over land, your Honor. 

The Court: You have been in the lumber busi- 
ness a long time? 

A. Almost twenty years. It will be twenty years 
next August. 

Q. This is a pretty valuable piece of property 
and is still valuable? 

A. It is what IT have been working for most of 
imvelite, Yes; it is. 

Q. Why did you get so slow in your payments? 
IT should think if you had something valuable you 
would be cautious to see that a technical person on 
the other side wouldn’t have any opportunity to 
make claims? 

A. We knew they were trying to get this with- 


out 
Q. Ido not want any argument. I want to find 
out if this is so valuable, why you got so far behind. 
I notice in these lists you got way behind in your 
payments. [510] 
A. But we always mailed it before the default, 
or before the end of the default. There never was 
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once that we missed that. We were building two 
different plants, and it took all the money. We had 
a fire that cost us between one-half and three- 
quarters of a million dollars in 1952. We are lucky 
to be in existence. 

Q. (By Mr. Phelps): Will you explain that 
fire? What did it cost you? 

A. In August, 1952, there was a fire that started 
in this area here someplace. I won’t take the time 
to show which road it was, one of our logging oper- 
ations. 

Q. Just very briefly. 

A. It kind of exploded. It started all over the 
country. They couldn’t get it stopped. It ran over 
three thousand acres of land. We had twelve to 
fifteen bulldozers fighting the fire. We had four 
or five hundred men. The mill was shut down. Their 
crew of 100 men was up there fighting the fire. 
The neighbors came in to help fight it. 

Q. What were the suppression costs for that 
fire? 

A. I don’t know what the suppression costs were, 
but the actual suppression was not so much. The 
big loss was in our felled and bucked timber. We 
had, I suppose, twenty or thirty million feet of 
timber there 

The Court: When was this fire? 

The Witness: In August, 1952. Where two logs 
laid across [511] each other, it burned big holes in 
them. 

Q. I know, but, Mr. Wilson, you were behind 
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before that. I am not deciding the case now, but I 
am trying to find out why, with this valuable prop- 
erty here, you were taking three or four months to 
make payments even before this fire, relying on 
your right to get this period of grace? 

A. That. was part of the contract. We were 
building these two plants. We have two million 
dollars in plants in Los Angeles. It cost us two 
million dollars to build them. 

@. Is that accepted practice in the logging in- 
dustry under these contracts that, traditionally, the 
vendec takes advantage of the grace period? 

A. No, we didn’t like to do it. We did it only 
when we had to. We were on needles and pins all 
the time. Timber was most valuable when put 
through a mill, and it was taking all of our money 
to build the mill, then build the roads and develop it. 

Q. Iam only asking you these questions because 
you wouldn’t be sitting in that chair now if you 
kept up these payments and there wouldn’t be any 
opportunity for a lawsuit. 

A. If we had known, we would have kept it up. 
We had enough money going through our hands 
from which we could have made the payments. 

Q. That is probably inherently vour procedure, 
due to your manner of doing business and your in- 
volvement in other matters. [512] You ean’t shove 
vour troubles over on somehody else. You would 
not be sitting in this chair now. Am T not right? 

A. That is right, that is right, but we certainly 
didn’t know it or we certainly would not be sitting 
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here, I am telling you that. We would have let 
somebody else go or something else go instead of 
letting this go. And on this fire, when two logs 
crossed each other 
The Court: I probably brought some of this on. 
This is an equity case. You have taken a lot of 
time and I am trying to get at the heart of it. That 
is the only way I can decide what is right. We 
might take a recess. 


(Recess.) [513] 


Q. (By Mr. Phelps): Mr. Wilson, with respect 
to the December taxes, will you explain the situ- 
ation that existed in December, 1953, with respect 
to taxes and the payment that you made at that 
time and the subsequent payment afterwards in 
May of 1954? 

_A. Well, in December, 1953, we paid some twelve 
or thirteen thousand dollars taxes, as I recall. 

Q. I beg your pardon? 

A. I said in December, 1953, we paid something 
like twelve or thirteen thousand dollars worth of 
taxes. 

Q. What were those taxes, according to your 
understanding ? 

Mr. Rank: To which we object as immaterial, 
‘according to his understanding.’’ What were they 
for? 

Mr. Phelps: It is a question of what he under- 
stood them to he. 
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A. They was for the real estate taxes on all the 
Ward property. 

Q. And at that time when you made that pay- 
ment did that payment include the first installment 
that was due in December, °53? Ay No: 

@. All right. At the time that you made that 
payment did you believe that there was included 
in that figure the amount for the December, 753, 
taxes? 

Mr. Rank: To which we will object as imma- 
terial. [514] 

The Court: Did he believe that what was in- 
cluded ? 

Mr. Phelps: That the first installment Decem- 
ber, 753, taxes were included in the amount that 
you paid, or did you know? Don’t answer it be- 
eause there 1s an objection. 

Mr. Rank: J think that it was immaterial what 
he believed. 

The Court: Well, what are the facts? What hap- 
pened ? 

Q. (By Mr. Phelps): You were in default—— 

The Court: Who brought it to his attention? 
What did he say? What did he do? 

Q. (By Mr. Phelps): Well, what did you do 
im 1953, December, with respect to paying the 
taxes, Mr. Wilson? 

A. We paid about twelve or thirteen hundred 
dollars in taxes which we thought were all the 
taxes we owed on the whole Ward property includ- 
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ing the first half of the taxes that were due at that 
time. 

Q. And later did you learn that the taxes for 
1953 first installment were not included in that 
amount? A. Yes, sir. 

Q. I show you a letter of May 26th, 1954, and 
ask you as of that date—withdraw that for the 
moment. 

After the notice of termination of the contract 
did you then make a tender of payment to the 
County Tax Collector of Humboldt County ? 

A. Yes, sir. 

@. And using this to refresh your recollection, 
can you state [515] when that letter was sent? 

A. Well, on May 21st. 

@. And at that time what was the amount of 
your tender of taxes? A. $3,835.55. 

Q. All right. And it was returned to you by 
this letter of May 26th, 1954, from the Tax Col- 
lector to you; is that right? A. Yes. 

Mr. Phelps: We will offer this in evidence to- 
gether with the check as plaintiff’s exhibit next in 
order. 

The Clerk: Plaintiff’s Exhibit No. 17 introduced 
and filed mto evidence. 

Mr. Phelps: By this letter, your Honor, at least 
in the reply, you recall that he refused to accept 
your remittance as the amount due was then 
$9,080.96, which amount would not change until 
July 1, 1954. 
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(Thereupon the letter identified above was re- 
ceived in evidence and marked Plaintiff’s Ex- 
mibit No. 17.) 


Q. (By My. Phelps): Mr. Wilson, how did vou 
arrive at that figure, the amount of the check that 
you tendered ? 

A. Well, when we got this statement from the 
Ward people that we owed $79,000 according to 
their figures, they had a figure on there of sixty- 
six hundred, some such matter, as the taxes on the 
property. So as I recall, T took half of that and 
added what I thought would be penalty and inter- 
est and sent it in. [516] 

The Court: Was there some letter that went 
along with this check to the Tax Collector? 

Mr. Phelps: Yes. 

Mr. Rank: He just asked for a copy of that 
letter. 

The Court: It may be that the Tax Collector 
refused to accept it because it was tendered in full 
payment of the taxes. 

Mr. Phelps: Mr. Rank asked about that and T 
told him I would produce that for him. I want to 
put it in evidence and I will do that, but I didn’t 
want to take up the time of the Court to do that 
at this time. 

And ineidentally, may it please the Court 

The Court: You are not taking up the time of 
the Court in doing that. TI don’t think that that 


586 Harold L. Ward et al., vs. 


(Testimony of A. K. Wilson.) 
has any particular value unless the full circum- 
stances surrounding it are shown. 

Mr. Phelps: May it be admitted subject to pro- 
ducing the other letter? I will undertake to produce 
the other letter. And in addition to that, Mr. Rank, 
unless you have them readily in your hands, I want 
to produce the letters tendering certain payments 
since May 12, 1954. If they are here in these ex- 
hibits that you have, I don’t want to duplicate 
them. 

Mr. Rank: No, I think I have all those letters 
and correspondence here. 

Mr. Phelps: Why don’t we put them in by stipu- 
lation as [517] one exhibit when you locate them? 

Mr. Rank: Yes, they are all handy. 

Mr. Phelps: And it can be stipulated that the 
amounts tendered after the notice of termination 
were those amounts set forth in the letters and the 
tenders were made as set forth in the letters. 

My. Rank: Yes. We won’t stipulate that it is 
a tender. We will stipulate to the facts shown by 
the correspondence with our replies; they may all 
go in as one exhibit. 

Mr. Phelps: Certainly. We will do that at the 
close of this session, and I would like also at the 
close of this session an opportunity to go over all 
these documents and see what is here and what is 
not, and then we can clean up any tag ends between 
us as to those matters. 

Subject to that, then you may cross-examine. 
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Cross-Examination 
By Mr. Rank: 


Q. Mr. Wilson, just one matter to clean up first: 
You testified that at the time of the negotiation of 
the May, 1946, agreement that I or my firm repre- 
sented you as well as Mr. Ward. 

A. Not your firm, just you. 

Q. That I represented you as well as Mr. Ward? 

A SCE: 

Q. And that you had no other attorneys repre- 
senting you in [518] this matter? 

A. That’s right. 

Q. Did you have any other attorneys employed 
by you? 

A. We had attorneys in Oregon, but they didn’t 
know anything about California law and were not 
consulted in this matter. 

Q. Were they consulted in any contracts? 

A. I don’t reeall them being consulted. 

Q. Mr. Wilson, I show you a letter to Mr. Ward 
or Ward Redwood Company dated May 22, 1945, en- 
closing several other letters, copies of opinions and 
so forth and ask if that is your signature and if 
you sent that letter and the enclosures ’ 

Mr. Phelps: May I see that, Mr. Rank? 

Mr. Rank: Excuse me; may J show it to your 
counsel first? 

ma, Yes. 

Mr. Phelps: I haven’t seen these letters; they 
are single-spaced documents 


588 Harold L. Ward et al.,vs. 


(Testimony of A. K. Wilson.) 

Mr. Rank: JI am just going to identify them. 

Mr. Phelps: All right; because we want to see 
them before you offer them. 

Q. (By Mr. Rank): I hand you that letter and 
the enclosures and ask you if that was sent to Mr. 
Ward at the time or approximately the time stated 
on the letter? 

A. Yes, I think those—I don’t know whether I 
gave them to Ward or gave them to you. [519] 

@. That is your signature, is it not? 

A. Oh, yes, that is my signature. 

Mr. Phelps: Are those all in 45? 

Mr. Rank: Yes, they are all 745. I think I will 
tie them up. 

Let us mark these for identification as Defend- 
ant’s Exhibit. 

Mr. Phelps: I want a chance to read it if it is 
gomg to be used for any purpose at all, because I 
haven’t had a chance to read all those. 

Mr. Rank: The contents of these are not going 
to be used. 

The Clerk: Defendant’s Exhibit AA marked for 
identification. 


(Thereupon, letter and enclosures, May 22, 
1945, were marked Defendant’s Exhibit AA 
for identification.) 


Mr. Rank: If the Court please, this letter to 
Mr. Ward reads as follows: 
‘“‘When we discussed i 
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Mr. Phelps: Just a minute. Is this the letter 
that you just marked for identification ? 

Pirs Rank: Yes, it is. 

Mr. Phelps: You are not going to read it into 
evidence ? 

Mr. Rank: I am going to read it to the Court 
at the present time, yes; I think I am entitled 
to. [520] 

Mr. Phelps: It isn’t in evidence and I haven’t 
had a chance to see whether there are any objec- 
tions to it. Are you going to read all these letters? 

Mr. Rank: No, I am not going to read the other 
letters; I am just going to read the top one. The 
reason I am not offering it in evidence at the pres- 
ent time, the record is getting pretty badly cluttered 
and I don’t think it is necessary to have it in 
evidence. [521] 

Q. (By Mr. Rank): This is the letter that you 
sent to Mr. Ward, is it not, Mr. Wilson, reading 
as follows: The date of this letter is May 22nd, 1945, 
which was at the time you were negotiating with 
him the revived Big Ward agreement. 

A. That is right, the original contract. 

Mr. Phelps: That is not the assignments. 

Mr. Rank: No, not the assignments. 

Mr. Phelps: What is the materiality ? 

Mr. Rank: I think I will tie it up, with the 
Court’s permission. 

*“When we discussed the matter of us paying for 
your timber on a basis of $4.00 per thousand feet 
stumpage, you brought up the question that this 
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probably would affect the income tax you would 
have to pay, and I told you I would, if possible, 
obtain legal opinions regarding this. 

‘When I got back to Portland I wrote a letter 
to Carl Davidson enclosing a copy of the proposed 
contract which I had signed and handed to you for 
the consideration of your companies. Enclosed is 
a copy of my letter to him and also his reply. 

“‘Mr. Carl Davidson is considered by many of the 
timber men in Oregon to be the leading income tax 
expert in Oregon so far as the timber industry is 
concerned, and he is consulted by many of the 
biggest [522] timber owners and timber operators 
there. 

‘‘T also wrote the same letter to the firm of 
Yergen and Meyers, Certified Public Accountants of 
Portland, Oregon, enclosing copy of the proposed 
contract. Mr. Meyers of this firm has handled our 
tax matters for close onto fifteen vears and enjoys 
a very excellent reputation. I hand you herewith 
copy of our letter to them and their reply. 

‘‘T also wrote the same letter to the law firm 
of Hampson, Koerner, Young and Swett, enclos- 
ing copy of the proposed contract. This firm is one 
of the leading law firms in Portland and they are 
attorneys for the Southern Pacific, Union Pacific, 
Montgomery Ward and many other big corpora- 
tions. Mr. Swett, who is one of the partners in the 
firm, handles the tax matters that are submitted to 
the firm. I also enclose copy of our letter to them 
and their reply. 
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“If the proposed contract which has been re- 
ferred to your companies in New York is not satis- 
factory to them in any of the details, I will be 
very glad to discuss with you and make any appro- 
priate changes a 


and so forth. 

@. (By Mr. Rank): The Carl Davidson re- 
ferred to there is an attorney in Portland, is he 
not? a Yes. poze 

Q@. He was one of your attorneys at the time and 
acted as such for several years afterwards? 

A. We consulted him on tax matters principally. 
He is an attorney, he is a tax man also, and the 
principal reason we engaged him was for taxes. 
I don’t think we ever took anything to him except 
tax problems. 

Q. The firm of certified public accountants of 
Yergen and Meyers was your accountants and still 
are? A. That is right. 

@. The law firm of Hampson, Koerner, Young 
and Swett were your attorneys at the time and have 
been continuously since and still are? 

ee ‘That is right. 

@. And they were at the time on May Ist, 1946, 
is that correct? A] hat 1s tists 

Q. You will recall, Mr. Wilson, that our firm 
on May Ist or 2nd sent you all of the contracts and 
documents going to the Mav Ist, 1946, agreement 
which you wanted to submit to your attorneys in 
Portland, Oregon, do you recall that? 
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A. I don’t recall that, no. It is possible, but I 
don’t recall it. 

Q. Did you finally return them to us in the 
Jatter part of June signed, and during that time 
did you not confer with your attorneys up there 
and had them go over the contracts? [524] 

A. I don’t think that is right. I don’t have any 
recollection, but I do want to straighten out one 
thing, that this letter, or the contract referred to 
there, was not the contract that was ever signed. 
That was a contract that I was led to believe would 
be signed, but never signed at all. 

@. It was a contract that you drafted, was it 
not? 

A. J didn’t draft it. Mr. Ward and I—your 
firm passed on that contract—I signed it and Mr. 
Ward said he would recommend wholeheartedly his 
Board of Directors to approve it. I gave it to him 
all signed, the contract I wanted to make for 
$1,050,000, as I recall; $1,030,000, or $1,050,000. He 
sent it back east. During all this time our option 
time was running. Then he came back and said 
he would not accept it, and we made a new deal 
for $1,750,000, and an entirely different contract 
that didn’t look anything like that that is referred 
to in that letter. 

Q. You will recall, Mr. Wilson, the first time 
our firm was employed by you was in June or so, 
1945, was it not? A. In June, 1945? 

Q. Yes, when you were negotiating your first 
options with Sage? 
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A. That is about nght. I know that you helped 
me to exercise that option on June 15th, 1945, so 
probably June Ist, 1945, a year before the contract 
we are now talking about. 

Q. You recall the circumstances under which 
we were employed, [525] do you not, as a result 
of the conference between Mr. Ward, Mr. Fletcher, 
and you in our office? 

A. I don’t recall that, but that was probably 
right. If you say it is, that is all right with me. 

Q. Do you recall at that time you asked Mr. 
Ward for permission to use our firm for some 
matters you were taking up with Sage? 

A. That is correct. 

@. Mr. Ward replied to you it was all right, 
with the understanding that in any matters between 
you and Mr. Ward, we were representing Mr. Ward, 
do you recall that? 

A. I don’t recall just that, but that might have 
been your understanding. 

Q. Wasn’t it vour understanding? 

A. I don’t know as it was at all. 

Q. You recall our letter of withdrawal repre- 
senting you in February, 1949, do you not? 

A. No, I don’t recall the contents of that letter. 

Q. In which we stated to you that we were with- 
drawing from representing you because of a con- 
flict between your interests and the Ward inter- 
ests ? 

A. That was not the reason that you did not 
represent us any more. 
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®. Mr. Wilson 
A. That may be the written reason, but that was 

not the [526] reason. 

Q. Mr. Wilson, why did you testify that we 
represented you in this Ward conference in that 
1946 agreement? 

A. If you want it, here it is. We were up in 
the Fairmont Hotel, Harold, you and I—nobody 
else—and you put on your Wilson hat for awhile 
and talked to me as my lawyer with your Wilson 
hat on. Then you would lay it down, and then you 
put on your Ward hat. You remember that, don’t 
you? 

Q. Was I representing you in the negotiations 
of the contract? 

A. You were representing both of us. You had 
your Wilson hat on a lot of time and your Ward 
hat. Maybe you weren’t representing me, maybe 
you hadn’t, but I thought you were. This contract 
never was taken up. 

The Court: Let us get on with this case. 

Mr. Rank: Oh, yes. I just could not let that go. 
IT am sorry. One other short matter. 

Q. (By Mr. Rank): You testified to a fire loss 
you had im 1952. 

The Court: J can see now why you are in Court; 
both sides, and it goes back to what I mentioned 
to vou lawyers a few days ago. 

Q. (By Mr. Rank): Mr. Wilson, calling your 
attention to your testimony, in response to the 
Judge's question of why vou fell behind in some 
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of your payments. You testified you had [527] 
a fire loss up there that ran a half million to 
$750,000; that is correct, is it not? 

A. That was one reason. We were building 
plants and also we were defaulting many times be- 
fore then. 

Q. Mr. Wilson, what loss, if any, did Union 
Bond and Trust Company sustain by reason of that 
fire? 

A. Union Bond and Trust Company owned the 
timber. 

Q. Then the only loss to Union Bond and Trust 
Company was damage to the timber, is that it? 

A. Well, that was your principal damage, and 
also they helped to finanecee—the A. K. Wilson Lum- 
ber Company and the Coast Redwood Company. 

Q. Mr. Wilson, do you recall sending a telegram 
to Mr. Fletcher on the date of August 5th, 1953, 
(and Mr. Phelps, it is in Defendant’s F for Iden- 
tification of the pre-trial conference) a photostatic 
copy of a wire, which I show you, and I ask vou 


if you recall sending that wire, Mr. Wilson? 

A. On this matter the Union Bond and Trust 
Company are not out anything. They put in their 
money into the A. K. Wilson Lumber Company 
and the Coast Redwood Company to help pull them 
through this fire loss. 

Q. Do you recall sending that wire, Mr. Wilson ? 

A. Yes, sir. 

Q. Do you recall the civcumstances under which 
the wire was sent? [528] A] es sip 
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@. Mr. Fletcher and Mr. Ward were after you 
to make some arrangement to deal with the fire 
situation at that time? 

A. The fire was burning at that time. 

Q. They had gotten in touch with you, had they 
not? A. Yes. 

Mr. Rank: If the Court please, the wire reads as 
follows: I think I identified this as part of Pre- 
Trial Exhibit F. It is addressed to Lawrence 
Fletcher: 

‘‘Immediately after talking to you on the phone 
Wednesday afternoon, I called Frank Brickwedel 
on the phone. Yesterday morning early I called 
Jess Adkins on the phone and following your re- 
quest gave Adkins full authority to settle any fire 
loss with the authorized representatives of the Blue 
Creek Redwood Company. I gave instructions to 
Mr. Adkins for him and all the other employees 
to give full cooperation to your representatives in 
order to work out a satisfactory settlement on the 
fire loss. I am sure the entire crew at Klamath 
will render full-hearted cooperation to determine 
the exact amount of loss of merchantable logs and 
timber caused by this fire. As I told you over the 
phone I was confident that the fire loss would be 
nominal and that in my opinion the actual loss in 
stumpage to Blue Creek Redwood Company would 
be only nominal and should not be in excess of [529] 
a few hundred dollars. After talking to Adkins 
at considerable length I am confident that I am 
correct in this respect I have had considerable 
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experience with fire damages. They always look 
much worse than they really are. There has been 
any nominal damage to redwood timber fell and 
bucked on the SE14 of Section 18 and Section 30 
the fire went through a considerable part of this 
felled and bucked timber. The fir has been logged 
by spier on SE14 of Section 19 and on Section 30, 
therefore the only loss could be redwood and that is 
very nominal. There is no felled and bucked timber 
on the EY4 of Section 32 sound redwood logs are 
so full of water that very little damage is done to 
them by a fire of this type. If we are not careful 
we will both spend more money in trying to deter- 
mine the amount of damage than the actual damage 
amounts to. This is my greatest concern.”’ 

The balance of the wire has to do with another 
matter which we will discuss. 

Q. (By Mr. Rank): And Mr. Wilson, you sent 
that wire at the time of the fire, did you not? 

A. Why don’t you read all the wire? 

Q. Mr. Wilson, we are coming into the balance 
of that. It has nothing to do with the fire loss, has 
it? It has to do with the facts concerning your 
payments. [530] 

A. It also has to do with the fact that we were 
in default because we had been spending our money 
on plants. 

@. We are going into that, too, Mr. Wilson. 
However, you did send that wire concerning the 
fact that there was no damage up there? 

The Court: 1952? 
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Mr. Rank: Yes, August 15th, 1952. 

Q. (By Mr. Rank): Is that correct, Mr. Wil- 
son ? A. TI sent that wire, yes. 

Q. Were the facts stated in that wire true to 
your knowledge? 

A. They were true to the best of my knowledge 
at that time. I was terribly mistaken, and it does 
not conflict with anything I have stated before. [531] 

Q. Tell me, Mr. Wilson 

A. You asked me a question. Let me answer it, 
please. I did not realize that redwood logs would 
burn like they burn. The fact that there was very 
little loss of stumpage to the Wards was true and 
correct, because when two logs lay across each 
other in fire like that they burn great holes in 
them, and then the ends would burn out concave, 
or convex, like that. When you load those logs on 
the truck and haul them out, the scale of the logs 
is Just the same. But the lumber you get out of 
it is shorter. Then you get a lot of short pieces, a 
lot of narrow pieces, and you have a tremendous 
amount of work trimming it out, and you wind up 
with practically no merchantable—well, a great deal 
Jess merchantable lumber. We were a long time 
sellmg our shorts that developed from that, and 
we took a tremendous loss on them. Our loss in 
the fire was a half million or three-quarters of a 
million dollars from that fire. 

The loss to the stumpage owner was only—there 
wasn’t any loss at all, because we were so far paid 
in advance that they would get all their money 
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anyway. But the actual logs removed, there weren’t 
many logs completely burned, or logs that did not 
scale the same when they went out of the woods, 
and that is the scale we paid on. We paid on the 
erew’s scale. There was no conflict there. There 
is no conflict between that telegram and my testi- 
mony at all. [532] 

Q. Coast Redwood was doing the logging, was 
it not? A. That is mght. 

Q. Where did Union Bond and Trust Company 
suffer any loss, Mr. Wilson? Explain that, please. 

A. The Union Bond and Trust Company owned 
the stock of, the whole stock of the H. A. Wilson 
Lumber Company and Coast Redwood Company 
both, and they loaned money to the companies, 
and that fire loss and the flood the next January was 
the reason they both had to go into Chapter XI 
in January, 1953, just five months after that fire. 
Each one of those companies lost in excess of a 
quarter of a million dollars over and above depre- 
ciation, and they had been making money. Those 
are facts. 

Q. Let us go to this right-of-way question. I 
understand that your testimony is that you had one 
conversation with Mr. Ward. 

A. At least one conversation. 

Q. Yes, prior to the May Ist, 1946, agreement. 

me 6 es, sit. 

Q. And that was some time in May or June, 
1945? A. No, it was not that late. 

Q. April or May, I believe you said. 
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A. Well, it was in the spring. I think it must 
have been—yes, probably April or May, because 
we signed the contract on the 25th of June. I be- 
lieve it was quite some time before [533] that. 

Q. At the time you were negotiating with Mr. 
Ward on the big Ward contract, you had already 
purchased an option to that property, had you not? 

A. Yes. 

Q. That option was an option running to Hutch- 
ison and McCutchen? A. Yes, that is right. 

Q. When did you purchase that? 

A. As I recall, that was in February, 1945. I 
think it was February. 

@. Had you met Mr. Ward at that time? 

A. No. 

@. Or Senator Fletcher ? A. No. 

Q. So when you were discussing these matters 
with My. Ward, it was after vou had already pur- 
chased the option of the property? 

A. It was after we had the option, ves. 

Q. What did you pay for the option? 

A. We paid $10,000 and gave them a note be- 
sides. 

Q. Totaling what? $25,000? 

A. I don’t recall, something like that. It has 
been so long ago. It was on that order. 

Mr. Phelps: Are these things material? I do 
not want [534] to foreclose vou, but you are going 
into ancient history and details. I can’t see the 
materiality of it at the moment, and I object on 
that ground. 
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The Court: I do not see any particular ma- 
teriality. 

Mr. Rank: If the Court please, the materiality 
is this. I wanted to point out that Mr. Wilson al- 
ready had an interest in this property and had 
acquired an option to it and was involved in it 
before. 

The Court: Didn’t Mr. Ward know that? 

My. Rank: Oh, surely. 

The Court: What is the difference? 

Mr. Rank: Did Mr. Ward know what? 

The Court: That Wilson had an option. 

Mr. Rank: Oh, yes, he had already started pur- 
chasing the property, that is correct. 

Q. (By Mr. Rank): You already had the option 
before this conversation, then, that you stated took 
place with Mr. Ward? 

A. We had an option, but it was only a nominal 
amount on the option, and the option was not any 
good without rights of way. But I had no fear 
of getting rights of way when I purchased the 
option. In fact, I felt we could greatly modify 
the terms of the agreement because the Wards were 
about to lose it for taxes, and I know timber owners 
ordinarily will make a reasonable deal when they 
don’t have money to pay the taxes. [535] 

Q. During the negotiations you submitted tu 
Mr. Ward an agreement that you prepared your- 
self, did you not? 

A. J will have to see it to know that. 

Q. I will show you a document, Mr. Wilson, and 
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ask you if that is not an agreement that you pre- 
pared, yourself, and submitted to Mr. Ward for the 
purchase of the Big Ward Property. 

Mr. Phelps: If your Honor please, this is an- 
other contract. 

Mr. Rank: This is at the time he said he had 
these conversations with Mr. Ward about the re- 
ciprocal right-of-way, and all I am going to show 
is in the agreement that he prepared there are 
reservations of all kinds, but no reservations for a 
reciprocal right-of-way agreement with Sage. You 
see, it is our position and our testimony from Mr. 
Ward will show this matter was never discussed 
with My. Wilson. 

The Witness: Let us face facts. 

Mr. Phelps: We are going to encumber the 
record. 

The Court: I still do not see that that has any- 
thing to do with the conversation on the subject. 
They may not have concluded an agreement. Do 
you mean that makes the conversation seem im- 
probable? 

My. Rank: For one thing, very definitely, yes, 
because if there was to be an agreement for rights- 
of-way, there would have to be a reservation in a 
contract or Mr. Ward could never [536] have gone 
throngh with it. 

The Court: I do not quite see the importance 
of this phase of the matter. 

The Witness: I did not prepare that contract. 

The Court: I do not particularly see the value 
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of these phases of the case. All we are concerned 
with is the value—you say that is a debatable ques- 
tion—if it has any virtue in the solution of this 
problem, it is a condition that existed at the time 
of the alleged default rather than the earlier con- 
siderations. 

Mr. Rank: If the Court please, I am dealing 
now with the question of whether or not there was 
a reciprocal right-of-way agreement and whether 
or not Mr. Wilson thought it was enacted under it. 
That is all. It is just the reciprocal right-of-way 
point of the testimony. 

The Court: IT do not think that is particularly 
of importance. Maybe I have missed something in 
it. The problem is really essentially what to do with 
these parties as we find them now. 

Mr. Rank: If there is any possibility, I do not 
want to leave the record in such a state that this 
Court might hold that there was a reciprocal nght- 
of-way agreement or might take that mto consider- 
ation in any equitable decree, because there was 
never any agreement, and it is our position that 
Mr. Wilson knew there was not and so acted all 
throughout the [537] terms of the contract. It cer- 
tainly is not my desire to take up time here on 
matters unless they are material. 

The Court: Your statement is that this supposed 
form of agreement did not have any provision in it 
for rights-of-way ? 

Mr. Rank: Yes, that is correct. At that time 
there was no reference to a reciprocal right-of-way. 
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The Court: Go ahead. 

Mr. Rank: May IJ ask the Court 

Mr. Phelps: What is the date of that? 

Mr. Rank: I do not think it is stated. It is 
signed by Mr. Wilson. 

The Court: It was in the spring of 1945. 

Mr. Rank: The thing is, if the Court please, I 
do not want to take up time on this reciprocal right- 
of-way agreement if the Court thinks we should 
not do it. 

The Court: We are in the process of making a 
record in this case and I do not want to make any 
ruling or make any statement that may lead the 
attorneys to think there is some indication on my 
part that they should or should not do anything. 
You have to present what you think is proper in 
your own case. That is your duty. I am trying 
rather informally to ascertain what the bearing of 
these earlier matters is. 

Mr. Rank: Of course, the plaintiff in their plead- 
ines have claimed that there was a reciprocal right- 
of-way agreement. [538] 

The Court: We have pretty much the evidence 
on that, haven’t we? 

My. Rank: That is what I thought. 

The Court: For whatever value it has. Maybe 
you will be able to point out that it has some true 
relevance in arriving at a decree in the matter. 
Maybe it has. I do not see that it has. If you 
would Like me to make a statement concerning what 
IT think you could do in this case outside of the 
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record and feel that would be helpful, I will do so, 
but I do not want to do it if it becomes a point of 
the record and then have it urged as some suasion 
on the part of the Court that the attorneys on one 
side or the other should pursue or abandon some 
line of examination here. 

Mr. Rank: It would be very helful if the Court 
would do that. 


(Discussion off the record.) 


ne * a 


The Court: Suppose we take an adjournment 
unti] Monday at ten o’clock? If nothing happens in 
the meantime, we will go on with the evidence. 

Mr. Phelps: Thank you. 

Mr. Rank: Thank you. 


(Whereupon an adjournment was taken until 
the hour of 10:00 o’clock a.m., Monday, No- 
vember 29, 1954.) [539] 


November 29, 1954 at 10:00 A.M. 


The Clerk: Union Bond & Trust Company vs. 
Blue Creek Redwood Company, for trial, A. K. 
Wilson on the stand. 

Mr. Rank: Ready, your Honor. 

Mr. Phelps: Ready. 


(Diseussion off the record.) 


The Court: Proceed. 
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a witness called on behalf of the plaintiff, who hav- 
ing been previously duly sworn, resumed the stand 
and testified further as follows: 


Cross-Examination 
(Continued) 


Mr. Rank: If the Court please, we would like 
to have marked for identification Defendant’s Ex- 
hibit H in the pre-trial conference, and it would 
take Defendant’s Exhibit H in this trial. 

The Court: Defendant’s Exhibit H. 

Mr. Rank: And that is the folder containing all 
of the default notices other than the default notices 
attached to the Answer and Cross-Complaint, since 
January, 1950. 

Have you a copy of this exhibit? 

Mr. Phelps: Yes, I do have a copy. 

-The Clerk: Defendant’s Exhibit H, marked for 
identification. [541] 


(Thereupon folder of correspondence re- 
ferred to was marked Defendant’s Exhibit H, 
for identification. ) 


Mr. Rank: We also wish to have marked for 
identification—I will give a copy to counsel now— 
a schedule of the items in default and the dates and 
so forth, really a compilation from Exhibit H, for 
the same period of time. And it is for the aid of the 
Court. It explains and lists the defaults, what they 
were for, rather than having to go through all that 
folder. 


Union Bond & Trust Co. 607 


(Testimony of A. K. Wilson.) 

The Court: Has that been given a number yet? 

Mr. Rank: No, that has not been given a number 
yet; that will take a new number. 

The Clerk: Defendant’s Exhibit AB marked for 
identification. 


(Thereupon compilation based on documents 
in Defendant’s Exhibit H for identification 
was marked Defendant’s Exhibit AB for iden- 
tification.) 


Mr. Rank: Also for the benefit of the Court and 
also for identification, if the Court please, an anal- 
ysis of the performance of Union Bond & Trust 
by years as to the payments, reports and delivery 
of seale slips, also taken from defendant’s H, an 
analysis of the facts contained therein. I ask that 
that be marked for identification. 

The Clerk: That will be Defendant’s Exhibit AC 
marked for [542] identification. 


(Thereupon the analysis referred to was 
marked Defendant’s Exhibit AC for identifica- 
tion.) 


Mr. Rank: I think also it might be well to mark 
for identification, if the Court please—and these 
ean be marked as one exhibit—we have been talking 
about seale slips. I think it might be helpful to the 
Court if the Court had before it two actual scale 
slips. So I ask that there be marked as one exhibit, 
defendant’s next in order, two pink seale ships. 

The Court: For illustrative purposes ? 
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Mr. Rank: For illustration purposes, yes? 

The Court: All right. 

Mr. Rank: One for the month of November, a 
Union Bond & Trust scale slip, and the other for 
the month of October, a Coast Redwood scale slip, 
both from the Ward properties and containing 
thereon the information that has been testified to. 

The Clerk: That will be Defendant’s Exhibit AD 
marked for identification. 


(Thereupon pink scale slips identified above 
were marked Defendant’s Exhibit AD for iden- 
tification. ) 


Q. (By Mr. Rank): Now, Mr. Wilson, what is 
the excuse for Union Bond & Trust’s failure to pay 
for all of the logs removed from the Ward proper- 
ties, say during the month of July, 1953? 

A. We didn’t know they removed any more than 
what we paid for. [543] 

Q. That is your total excuse? That is the excuse? 

A. Absolutely. 

Q. And when, approximately, did you pay for 
the logs removed in July? 

A. At that time we were unable to pay for them 
until just before our 60-day default notice expired, 
T believe. I think during that period we were paying 
for them just before the default notice expired. 

Q. In other words, that would be in October? 

A. Well, it would be—it would have been due 
the 20th of August. Yes, we would pay for them 
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shortly before or about the 20th of October, is when 
I believe we paid for those. 

Q. You just relate, if you would, the circum- 
stances of how you happened to pay the amount you 
did on, I believe the date was the 21st of October, 
rather, Mr. Wilson? 

A. I don’t know the exact date. Just before the 
20th of the month, maybe about the middle of the 
month, probably the 15th or 18th or maybe a little 
before then: 

Q. Of what month? 

A. Of October, just a few days before we were 
going to pay for them, or when we were about ready 
to pay for them, I would call Paul Owens and ask 
him the footage of logs removed and how much we 
owed, and he would tell me over the phone the foot- 
age of fir and redwood and what thev totaled and 
what it figured at $5 a thousand, and then we would 
both ordinarily multiply [544] the footage out by 
five, and then I would know what we owed and then 
IT would call our Compton office and talk to Orville 
Paul and have him make the payments. That is the 
procedure we followed every month, and every 
month whether we paid right when they were due 
or whether it was paid after they were due during 
the default period, we followed the same procedure. 

Q. Then if the record shows that the payments 
for the logs removed during July, August, Septem- 
ber and October were made towards the end of the 
erace period, that would be October 21st for July 
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logs, and November 24th or 25th for the August 
logs—you followed the same procedure, did you? 

A. Well, I would call Owens just before we 
would pay for them, whether it was in the grace 
period or not, because that was the only way I ever 
got the information as to what was due. 

Q. So if the record shows that the payment was 
made at the end of the grace period it would be a 
few days before that that you would call Mr. Owens? 

A. Yes, that’s right. 

Q. And that is the procedure you followed all 
during the course of the contract? 

A. Yes; sometimes we paid two or three months 
at a time, once or twice, when we had the funds 
available, that we didn’t need to use for something 
else, we paid right up to date, see; but I would get 
that information from Owens at the time I was 
ready to make the payment. [545] 

Q. The record shows, Mr. Wilson, that only two 
months during the entire period of the contract, 
namely the months of May and June, 1951, that you 
paid currently, that is, by the 20th of the following 
month. Is it your testimony that during the entire 
other period of some 51 or 52 months that at no 
time you had the money to pay on the due date? 

A. J didn’t realize that there was only one time 
we were current on the thing; I didn’t realize 
that. [546] 

Q. Two months, Mr. Wilson. 

A. Two months, or whatever it was. But we were 
building these two plants and building roads. We 
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were terribly short of money all the time. We had 
lots of assets—in fact, still have—but just very 
little ready cash. Our current position was limited. 

Q. Now as I understand your answer to the first 
question that you gave, you gave the excuse, what 
it really amounts to, Ma. Wilson, does it not, to the 
failure to correct the default that had occurred on 
August 20th for the July lots, isn’t that correct? 

Mr. Phelps: Well, that is argumentative, if the 
Court please. 

The Court: Yes. 

Mr. Phelps: Calls for his opinion and conclusion. 

Q. (By Mr. Rank): All rght, Mr. Wilson. 
Please explain and give the excuse, if you would, 
why you did not pay for the July logs on August 20, 
1953, when it was due under the contract? 

A. Well, as I explained, we were, we had a lot. 
of other things to do and we just didn’t pay. We 
had the grace period, which we would like to never 
have had to use that, but you knew and Mr. Ward 
knew, when we went into this deal, that we only had a 
rather small down pavment and we had to get the 
money out of the timber and out of the lands. 
Everybody knew [547] we didn’t have the millions 
of dollars on hand to carry forth the program. In 
fact, it was often anticipated that we could never 
perform it. 

Q. You were, in fact during this period of tine, 
receiving each month, each week, the money for the 
Coast Redwood logs which you subsequently paid to 
the Wards. During the month of July you received 
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that money, so you had that money on hand, didn’t 
you? 

A. No, no, that isn’t quite right, Mr. Rank, at 
all, because when we started on, or way before that, 
Coast Redwood would never pay Union on time. You 
see, Union had to make the payments and Coast 
very seldom, if ever, paid Union Bond and Trust 
Company on time, up until in April of 1953. Then 
Coast started paying every week and they paid every 
week. That was, that follow pursuant to the Court 
order. But prior to that time they hadn’t paid any 
stumpage for a long time, and when Hull had it, he 
didn’t pay any stumpage for a long time, and Union 
had to dig up the money to pay, and that was quite 
a burden to them, to have to do that. So that the 
money that Union got from Coast in, we will say, 
July, which is—if that is the month you are talking 
about, they paid that to Ward, but they paid it on 
stumpage that that default notice was on. You see? 
If the current, if the contract had been, if Coast 
had been paying their, had always paid properly, 
promptly, Union could have kept promises, you see. 
But when Coast [548] started paying by the week, 
they were many months behind with their payments 
to Union, so Union used the current money to pay 
stumpage that was due from logs removed a hun- 
dred days back, vou see. 

@. You also received during the month of July 
some 70, 80 thousand dollars or so from the sale of 
Union logs removed from the Ward properties, did 
you not? 


Union Bond & Trust Co. 613 


(Testimony of A. K. Wilson.) 

A. Well, I don’t know just what it was, but we 
received a certain payment, a certain amount of 
money, yes. 

Q. All right. What is your excuse for failure to 
send the reports for July by August 20th? 

A. Well, Owens just didn’t send them. He claims 
he didn’t know that those had to be sent. 

Q. Mr. Wilson, the record shows that during the 
51 or 2 or 3 months we are talking about, the re- 
ports were only sent on time, I believe, 13 months. 
What is your explanation for that? 

A. Well, it’s just—the explanation is inefficiency 
in an office which—the inefficiencies of various com- 
panies, as you well know, you are very familiar with 
over a period of nine or ten years, were such. And 
I was spread out so far, I just couldn’t get the 
proper efficiency, and was always afraid that they 
would slip up and really cause a serious embarass- 
ment by not getting the slips in. But I was there 
very little bit and I was paying to have the work 
done, but it just wasn’t being done. Now Owens, as 
T said before, he is [549] a very fine accountant and 
a very fine man, but he just always seemed to have 
a tremendous amount of work to do. He probably 
works an average of 16 to 18 hours a day, seven days 
a week, and has for the past two or three, couple of 
years, since he has had his accounting business. And 
prior to that time he was also a hard worker. But 
it just, they were just so busy, and they just didn’t 
get it done. It’s quite a problem, going into a new 
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area like that and building up a big operation, when 
you are under-financed. It is a tremendous job, 
Other redwood companies have been a hundred years 
building their firms up, probably in very fine shape 
now, where they don’t have to work only 40 hours 
a week, and the boss probably don’t work that 
much. 

Q. Mr. Wilson, we are talking about 1953, now, 
not 745 or ’46. 

A. Well, it’s all the same. We never did get the 
things in the proper condition, as you well know 
that, and when I would be in Compton, why then 
there would be a lot of things that would go bad 
up north, and when I was in Oregon, they would go 
bad in all the California operations. 

Q. Do you recall having a telephone conversa- 
tion with Mr. Fletcher sometime in the middle of or 
latter part of June, 1953, wherein he told you that 
the Wards were very dissatisfied about the fact that 
you were receiving money each month from Coast 
Redwood and still not paying them on time? [550] 

A. Yes, yes, I did, I remember that. 

Q. And do you recall that Mr. Fletcher sent you 
a letter right after that conversation? I hand you 
a copy of a letter and ask you if you can recall that 
as being a copy of the original that you received, 
and to refresh your memory, the reply that you sent 
to Mr. Fletcher that I now hand you. 


(Handing to witness. ) 


A. That, on this, in this letter here, Mr. Fletcher 
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refers to Mr. Ward being upset about the taxes. I 
guess we were 

The Court: What is the question? 

Mr. Rank: I just asked him to identify the 
letter, is all, if he recalls this being the letter. 

The Witness: Well, I would like to sav some- 
thing about this. 

The Court: Well, first of all, we have got to find 
out whether that’s it or not. 

The Witness: Yes, yes, I think I got this letter. 

The Court: All right. 

The Witness: I got the letter. 

Mr. Phelps: What is the date of that? 

Mr. Rank: That letter is June 25, 1953. 

Mr. Phelps: All right. 

Q. (By Mr. Rank): And under date of July 
4, 1953, vou sent the reply, the letter I now hand 


you? 

A. Yes, I remember sending that letter. And I 
would like to [551] have that letter read so that 

The Court: Now Mr. Wilson, you have got a 
lawyer representing you. 

The Witness: Excuse me. 

The Court: And let him direct the examination 
where he wants it to be directed. Otherwise you may 
find yourself in the position of a man who has an un- 
fortunate client, when you try to be your own 


lawyer. 
Mr. Rank: I will ask that these two letters be 
marked as one exhibit for identification. 
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The Clerk: That’s Defendant’s Exhibit AH, 
marked for identification. 


(Whereupon two letters referred to were 
marked Defendant’s Exhibit AE, for Identifica- 
tion Only.) 


Q. (By Mr. Rank): Mr. Wilson, Mr. Fletcher 
in his letter, in addition to other matters, stated as 
follows: 

‘‘T confirm my telephone conversation with you 
of today. I merely wish to state that Mr. Ward is 
upset over the fact that you are receiving your pay- 
ments weekly from Coast. Redwood, but we are still- 
ing running 60 days behind time.”’ 

In your letter of July 4th, with reference to this 
matter, after some explanatory comments, you 
stated as follows: 

‘‘Karly in April, at the time Coast resumed [552] 
logging operations under the agreement between 
Union and Coast, whereby Union licensed Coast to 
log, we insisted that stumpage be paid to us every 
week so we could accrue for the Blue Creek pay- 
ments. We didn’t want to take a chance on them 
paving once a month and then not having the funds 
with which to make the payment to us, because if 
this happened, we would not have the funds to pay 
Harold within the sixty day period. We received a 
payment each week and accrue for the next pay- 
ment that will be due within 60 days grace period. 
This means we are every month making a payment 
that should have been made sixty days before. We at 
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least have the funds on hand to make the delinquent 
payment and are not taking the chance of not hav- 
ing the money prior to the expiration of sixty days 
grace period. Harold cannot be upset about this ar- 
rangement when he receives a copy of this letter 
and sees just how this has been planned and 
handled.’’ 

Now you didn’t mean, Mr. Wilson, or did you, 
that you actually accrued the cash and kept the 
eash on hand? 

A. Well, no, the cash was not put in a separate 
pocket or separate fund. It was put in the regular 
bank account and then used to cure the default 
that had acerued, or that, on which there was de- 
fault. Now if you had read the whole letter, vou 
would have found that tied in with just what I said 
before [553] vou handed me the letter. Everything 
I said, pretty near, is covered in that letter which T 
wrote a couple or three vears ago, a vear or two ago, 
and forgot al] about it. 

Q. Mr. Wilson, let’s straighten one thing out. 
Ts it your testimony that when vou received cash 
from Coast Redwood for the inonth of July, that 
you kept that cash, or that cash on hand for 90 
davs? You don’t mean to testify that, do vou? 

A. No, that isn’t what I said at all. What I said, 
to be perfectly clear, was that Coast Redwood hadn’t 
been paying taxes for several, or hadn’t been paying 
the stumpage at all for months, and therefore on 
April 20th, the stumpage had to be paid that Coast 
had paid, had logged in January, [ guess it would be, 


618 Harold L. Ward et al., vs. 


(Testimony of A. K. Wilson.) 

or December. So that money, as far as it went, that 
was received from Coast, because they had just 
started logging, went to help cure that default, and 
then on the 20th of May, the money Coast had paid 
in the approximate amounts, because it wasn’t al- 
ways the same amount, was, or had accrued and was 
available about the 20th of May or a little before, 
to pay a default that bad accrued in January or 
February, because Coast had not paid before. So 
we were using all the money we got from Coast, in 
approximate amounts, at least, to cure defaults. But 
—or to pay stumpage. But because it wasn’t a cur- 
rent stumpage, because the funds weren’t available 
to pay the back stumpage. As I said in that letter, 
that we hoped in the fall to get in a position [554] 
where we could get current. 

Q. You have testified several times in this trial 
that you were always short of money, building roads 
and plants. Let’s inquire into that a little bit, Mr. 
Wilson. Yon testified as to several sales that you 
made of property. You testified that in 1948 you 
sold the big Ward contract to Simpson and how 
much did you receive for that, your equity? 

A. Well— 

Mr. Phelps: Is this material, yonr Honor? 

Mr. Rank: We think it’s material, very ma- 
terial. I think the Court will, too. 

Mr. Phelps: Other transactions and _ other 
amounts, | think we ought to limit ourselves to the 
Blue Creek and Union. 

The Court: Is that matter in issue in the case? 
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Nr. Ranke’ Yes, 

The Court: As to what money the plaintiff had? 

Mr. Rank: Very material. This witness has been 
testifying all along that the reason he hasn’t been 
making these payments is because he has had no 
money. He has had to build plants and he has had 
to build roads. We are just meeting that, and it is 
very material on the issue of wilful default or bad 
fath, and. 

The Court: Well, it is not limited to—I mean, 
we can’t go back and go over the whole period of 
contract relations. It isn’t the fact that he didn’t 
make the payments, [555] he was late in some pay- 
ments along the road this contract went, as it is 


whether or not there was a failure to account for 
logs. 

Mr. Rank: On his failuve to pay and failure to 
account. Those are the specific defaults. Now we 
come to the question whether those defaults were 
wilful, whether he has had, has evidenced bad faith 
in the performance of the contract, in order for the 
Court to determine what type of an equity decree 
will have to be forthcoming. Now one of the mia- 
terial elements in determining whether it is wilful 
or not is the past conduct of the party under the 
contract and he has 

The Court: But there is no claim, as I under- 
stand it, that during the past, that there was any 
failure to account for logs. 

Mr. Rank: Oh, no, no. There were defaults, con- 
tinued defaults nght along. You see, one 


320 Harold L. Ward et al., vs. 


(Testimony of A. K. Wilson.) 

The Court: Failure to pay on time? 

Mr. Rank: Well, that is a default, if the Court 
please. You see, one thing that hasn’t been pointed 
out as yet, these excuses that Mr. Wilson has given 
for failure to pay for these logs is really an excuse 
of correcting a default, not for the default itself. 
The default occurred under the terms of the contract 
on the 20th of the following month. Now the excuse 
he has given isn’t an excuse for the default. 

The Court: Oh, I thought the contract provided 
that he [556] could curve the default within 

Mr. Rank: Sixty days. 

The Court: sixty days. 

Mr. Rank: Surely. That is an excuse for the 
failure to eure the default, not for the default it- 
self. But getting away from the 

The Court: But that’s not an issue in this case, 
is it, whether or not there was a valid excuse for 
using the grace period to pay? 

Mr. Rank: The issue in this case is whether or 
not the default is wilful or in bad faith. 

The Court: Not the default where the payment 
was made, but the default where there was failure 
to properly account for the logs that were logged. 

Mr. Rank: For example 

Mr. Phelps: That is my pomt exactly, your 
Honor. 

Mr. Rank: For example, this is the way we see 
the issue. Take the month of July, for example. On 
August 20th he went into default under the contract 
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for failure to pay. Now does he have an excuse for 
that? A valid excuse which takes it out of the realm 
of wilfulness ? 

The Court: Well, I still don’t see the mater- 
iality of what you are talking about. We have here 
a period which you gentlemen specified, from April 
until October, in which there was an incorrect re- 
port covering that period. [557] 

Mr. Rank: That’s correct. 

The Court: Of logging. 

Mr. Phelps: June to October. 

Mr. Rank: June to October. 

The Court: June to October. There was an in- 
correct accounting, and the question is, whether or 
not that, in equity—whether or not there is any 
valid excuse for that. Now we haven’t got anything 
to do with anything prior to that, have we, where 
there was a correct accounting but merely late pay- 
ments ? 

Mr. Rank: Well, the excuse that the witness has 
given 

The Court: All that would prove is that this 
plaintiff was trying to bite off more than he could 
chew, as sometimes happens, or for some reason or 
other was making use of the money, this money, 
for his own purposes; but eventually he paid it. So 
that the payments weren't made. And all that would 
be involved in that would be, maybe, there would be 
a consideration involved in that in an equitv decree 
as to the use of the money and so forth, by way of 
interest. 
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Mr. Rank: No, I think it goes beyond that, if 
the Court please. 

The Court: JI don’t see what it has to do, par- 
ticularly with the 

Mr. Rank: Well, under the cases, one of the 
elements that may be gone into in order for the 
Court to determine the [558] type of decree, that is, 
whether the decree should be based upon an innocent 
default, wilful default, bad faith, is the past conduct 
of the vendee under the contract, No. 1. That is one 
reason. 

The Court: You say that that is stated in the 
decisions ? 

Mr. Rank: May I read one decision to you, if 
your Honor please? 

The Court: In other words 

Mr. Rank: This is an expression of 

The Court: In other words, if one contracting 
party had been a bad boy for a long time before the 
events which give rise to the course of action—— 

Mr. Rank: That can be taken into consideration 
in determining: 

The Court: that can be taken into account? 

Mr. Rank: Reading a citation from one ease, 
this is in Southwestern, it is not a California case, 
but it’s common law: 

‘The evidence detailed showed beyond con- 
troversy—’’ May I give this citation? Crawford 
versus Texas Improvement Company, 196 South- 
western 

The Court: Is that in your memorandum here? 
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Mas Rank: No, it is not. 

The Court: What did you say it was? 

Mr. Rank: Crawford versus Texas Improvement 
Company, 196 [559] Southwestern, 195. 

Mr. Phelps: Second? Southwestern Second? 

Mr. Rank: No, 196 Southwestern. 

The Court: Southwestern or -eastern ? 

Mr. Rank: Southwestern, 195. 

“The evidence detailed showed beyond contro- 
versy that Crawford was persistently delinquent in 
the payment of his rent, but was he wilfully so? The 
rent installments are obligations which he was 
legally and morally bound to meet in advance on the 
first dav of each month. When a man ought to pay, 
can pay and won’t pay, this is sufficient to warrant 
a finding that his conduct is wilful. It evidences a 
bad motive and evil intention, especially when he 
persists in such conduct without adequate justi- 
fication.’ 

The Court: Was there a period of grace in that 
case? 

Mr. Rank: I can’t answer that. But whether or 
not there was a period 

The Court: Wouldn’t that be material ? 

Mr. Rank: Yes—no, no. 

The Court: In other words, of what materiality 
would it be, if, under the terms of the contract, a 
60-day period for payment was allowed and the 
obligor didn’t pay until the 60 days and took ad- 
vantage of that every time? What is there in that 
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that bears equitably on a subsequent default that 
was a default under the contract? [560] 

Mr. Rank: Well, his excuses 

The Court: Of course, if a man doesn’t pay his 
rent at the time due there is no excuse. That will be 
in rent contracts usually. Some of the leases do con- 
tain some period for the curing of a default, but 
that is a little different, isn’t it, than this type? 

Mr. Rank: No, the theory of law is the same and 
the fact of the grace period doesn’t make any dif- 
ference insofar as determining the intent of the 
party. 

Now let us take the testimony so far. One thing he 
has testified to as to the Jume to October period is 
that he did not have the money to make the pay- 
ments, but he had some 88 thousand dollars for the 
logs he sold to Moore and the evidence certainly 
shows in the cash book that 20 or 30 thousand dollars 
was diverted for some other purpose to the Port- 
land Los Angeles, or whatever it may be. 

The other period of time when he has testified 
several times that he always was short of money, 
you called his attention to that before, and he has 
always given the excuse he was short of money. So 
it is very material to meet those statements. He 
made the statement on the stand on direct examina- 
tion, and I think we entitled to meet that one thing, 
in addition to the fact it is material in determining 
this question of intent. 

The Court: Of course that came out in response 
to vour question as to what his reasons or explana- 
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tions are, and then [561] when he answered, then 
you want the opportunity to meet something that he 
says. 

Mr. Rank: No, he gave those statements under 
direct. The question of whether he failed is ma- 
terial. He gave those statements at the close of his 
direct examination to his own attorney and also 
in answer to you on his direct testimony; he made 
that statement half a dozen times, or several times, 
in any event, that he needed this money for other 
purposes. 

The Court: What you want to pursue now is an 
examination as to whether or not it is correct that 
he did not have the available funds to make these 
payments. 

Mr. Rank: I am going to show the money and 
then in addition going to prove that he had money 
available from the operations and other income all 
during this period of time, and during the period 
of time under discussion. It goes back to 1950, °51, 
52 and 753 and that leads up to his exeuse for his 
failure to pay in ‘03 and 7o4. 

The Court: IJf it has been brought out, I will 
allow him to answer that, but I don’t think there is 
much importance to that. 

Wir. Rank: Well, I don’t like to insist upon a 
thing like this, but we have—— 

The Court: When people enter into deals they 
have to take people the way they are. They went 
along for a long time, and what we are really con- 
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cerned with is the effect of the failure [562] to truth- 
fully or correctly report during the certain period. 
That is really the ground of the question. 

My. Rank: That is true. You will remember the 
witness testified that the reason he had used these 
funds that came in in July was because Coast Red- 
wood had not been paying, they had been building up 
their account, and it is all in the picture. I believe 
it is extremely material to have this evidence in. 
This isn’t before a jury, anyway, and it isn’t going 
to take much time; and we think that it is a very 
impressive showing to counter what this witness has 
said. 

Mr. Phelps: May J make one comment, your 
Honor? I think it is going to take time, because it 
necessarily means that I will have to go back over 
all these things that preceded June of 1953. And I 
think your Honor has placed your finger squarely 
on the distinction, the grace period. We find no 
difference in this situation than in the ordinary in- 
surance policy that contains a grace period. The 
New York Life Insurance Company happens to 
carry some life insurance for me and J am sure 
they would be brought in to establish when I was in 
the Service that IT used the grace period and used it 
constantly. I don’t think that that is something 
that can be drawn into this litigation to show and 
reflect itself as to the default which is the failure to 
accurately report here. And it is conceded, Mr. 
Ward has admitted, that never before had there 
been any inaccurate reports. And that is the thing 
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we are interested in; it is the [563] first failure to 
report, coupled with the failure to pay for those logs, 
and it is the only thing that is involved here. 

And I submit, if your Honor please—I certainly 
don’t want to argue it further—I submit to open 
it up and go back over the course of all this prior 
matter is a complete waste of time and useless and 
has no bearing on the issue the Court is going to 
decide. 

Mr. Rank: We are not going back over a course 
of conduct; we are going to produce evidence 
counter to what this witness has stated on the 
stand. 

The Court: If it isn’t too extensive, I will allow 
like 

QO) (By Mr. Rank): All rieht, Mr. Wilson. 
How much did vou receive from the Simpson Log- 
ging Company in 1948, for the sale of property? 

A. About a million and three-quarters, I be- 
lieve. 

Mr. Rank: May we have the map that was pro- 
duced by the plaintiff? I don’t recall the exhibit 
number. It is easicr to follow this. 

Q. The one you just mentioned is the large green 
area at the top, is it not? A. Yes, 

The Court: This was when? 

The Witness: 1948. Yes, this and this. 

Q. (By Mr. Rank): Then the following vear, 
or a year or so later vou made a sale to Big Tree, 
did vou not? [564] 
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A. Yes, about the same time. 

Q. That sale included the Ward property—part 
of the Ward properties? 

A. Only part of the Ward properties. 

Q. How much did you receive from Big Tree 
in cash? 

Mr. Phelps: Same objection, if your Honor 
please. Now we have to go back 

The Court: What year? 

Mr. Rank: This is 48 or 749, I have seven items 
—six items 


My. Phelps: I know, but then you are going to 
be short with me when I have to go back and ex- 
plain this, and I am embarrassed with the Court to 
proceed to try to do it. 

The Court: I don’t see what events back in 748 
and ’47 have to do with this case. 

Mr. Rank: Not ’47, if the Court please. We were 
starting in 748, and we go now to 750 and 751. If the 
Court please, we will show in that period of time 
Union Bond & Trust Company, principal, sold prop- 
erties up there for which they received five and a 
half million dollars in eash. If that isn’t material I 
don’t know what would be material in this case. 

The Court: Why is it material? 

My. Rank: For the simple reason that it belies 
the statement that they were in need for money all 
the time to pay for plants and other items. It fol- 
lows right up to the present time. [565] 

The Court: Then that means we have to go into 
an analysis of this plaintiff’s affairs, what he did 
in that period, what other deals were negotiated and 
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what other ventures he went into. I am afraid that 
that carries us far afield. 

Mr. Phelps: And I would have to prove the large 
fee Mr. Rank got for representing him in these mat- 
ters. 

The Court: It would involve an examination of 
all his transactions. We are getting far afield. You 
open the door and your opponent isn’t going to sit 
quiet. 

Mr. Rank: Oh, yes, he will sit quiet on these 
deals. He won’t go into that I am sure. 

The Court: You can’t tell unless you are famil- 
iar with all of his financial affairs. 

Mr. Rank: No, I am not. 

The Court: He may be in a position to show 
what he did with all that money, what other ven- 
tures he went into and I will have to have a special 
master appointed to have an accounting in order 
that I may get at the correctness of his statements 
as to whether or not he needed the money for other 
purposes. I think that gets us too far involved. I 
know what it is designed to do. It is designed to 
show that you don’t believe that this plaintiff was 
fair and proper and accurate in his dealings; that 
he was trying to take advantage of you all down the 
line. You want to go back and show every transac- 
tion that he had other than with you and show its 
relationship to the [566] matter; that he had other 
money with which he could have done these things, 
so instead of trying one lawsuit J will have to try 
about eight or nine lawsuits. 
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Frankly, Mr. Rank, I can’t see the materiality of 
that in this action. And after all, I don’t think that 
IT am called upon to try the whole background and 
the history and the story of this transaction, whether 
Mr. Ward is a better man than Johnson, or Johnson 
is a scallawag. I am being very frank here. The only 
question that this Court should concern itself with is 
whether under the terms of this contract there was 
the kind of a breach that calls for an equitable 
judgment that is favorable to the Ward people and 
unfavorable to the company which the witness on 
the witness stand represents. 

And I don’t think I should get myself involved 
in going into the history of all these transactions 
in the past. 

Mr. Rank: May we shorten this, your Honor? If 
I understand the objection is sustained, I will make 
an offer of proof. 

The Court: At this point in the evidence I don’t 
think it is material and I will sustain the objection. 

Mr. Rank: Then I will offer to show, if the 
Court please—and this is to be an offer of proof 

Mr. Phelps: I think this is the vice of the thing, 
if your Honor please. He is going to make an offer, 
and J suppose I am in a position where I will have 
to explain, even though I don’t want to explain these 
things, because it all can be [567] explained. 

The Court: If it is an offer of proof, it doesn’t 
make any difference. 

Mr. Phelps: All right, your Honor. 

The Court: All right, so the record may be clear. 
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Mr. Rank: Yes. In addition to the $1,750,000 to 
which the witness referred in 1948, we offer to show 
in the following year, I believe—I am not sure— 
that from the sale he testified to to Big Tree he re- 
eeived a hundred thousand dollars eash; and in 1950 
from another sale of some of the properties up there 
to Mutual Plywood he received approximately $500,- 
000; in 1951 he sold the so-called Ward and Sage 
tract to Ralph Hull and he received a million dol- 
Jars cash in 1951; and in 1951 he sold the property 
which is shown in pink in the upper right-hand 
corner to M. & M. Woodworking Company for $1,- 
917,000, making a total, if the Court please, of ap- 
proxinately five million dollars that Union Bond & 
Trust Company as the principal recipient received 
during that time from the sale of those properties. 
That is the end of the offer of proof. 

The Court: Yes. I sustain the objection on the 
grounds I have stated. 

Q. (By Mr. Rank): One thing further to clear 
up, Mr. Wilson. Prior to April, 1953. do the books 
of Union Bond & Trust show any investment in 
plant or roads? [568] 

A. No. I don't believe they do. No, I don't be- 
heve they show it that way. Union Bond & Trust 
Company loaned their money to the other corpora- 
tions that owned the plants and the corporations 
improved their own plants. I think that is the way 
it Was. 

Q. Let's get something straight for the record. 
Who owns the stock of Umion Bond € Trust Com- 
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pany ? A. Union Mortgage Company. 
Q. Who owns the stock of Union Mortgage Com- 
pany ? A. J own the stock, I believe. 


Q. Who owns the stock of Coast Redwood Com- 
pany ? 

A. I think the Union Bond & Mortgage Com- 
pany holds the stock in Coast Redwood. 

Q. Who owns the stock in A. K. Wilson Com- 
pany? 

A. I think the Union Bond & Trust Company 
holds the stock in A. K. Wilson Lumber Company. 

Q. Will you name the directors and officers of 
each of these companies? 

Mr. Phelps: Immaterial, your Honor. 

The Court: Well, it might be. I don’t see any 
harm in that. 

Mr. Phelps: All right. 

A. Jam the president of all the companies; my 
wife is secretary of all the companies; and Mr. C. J. 
Walker, a retired attorney, is the vice president of 
each company. [569] 

Q. (By Mr. Rank:) And who are the directors? 

A. And we three are the directors. 

Q. You three are the directors of each company ? 

A. Yes. 

Q. As I understand, Mr. Wilson, the Coast Red- 
wood Company was the company which operated the 
woods and the saw mill in the Eureka-Arcata area? 

Ae That's meht, 

Q. And the A. K. Wilson Company owned and 
operated the remanufacturing plant at Compton, 


Union Bond & Trust Co. 633 


(Testimony of A. K. Wilson.) 
California ? AL Whatsrisht, 

Q. And from that plant products were sold to 
the ultimate user? 

A. I think maybe I answered the question about 
who owned the Coast Redwood plant. You didn’t 
ask who owned the Coast Redwood plant. Union 
Bond & Trust Company owned the Coast Redwood 
plants. 

Q. Yes; and you and your wife and this Mr. 

A. You know him very well. 


Q. What is his name? A. Mr. Walker. 
Q. Are the three directors of each of the com- 
panies? A. That’s right. 


Q. Who owns the stock in the Washington Lum- 
ber Company ? 

A. That stock, I believe, is owned by Mr. 
Springer, my [570] son-in-law, and Orville Paul, 
my nephew, and his wife. 

Q. And who are the officers of that company ? 

Mr. Phelps: If your Honor please, is that ma- 
terial? They are not involved, as far as I under- 
stand it, prior to October, °53. 

Mr. Rank: I think M1. Wilson’s testimony men- 
tions the Washington Lumber Company. 

Mr. Phelps: That is subsequent. 

The Court: Let him answer. 

The Witness: What was the question? 

Q. (By Mr. Rank): Whe are the officers? 

A. Mr. Springer is president, Mr. Paul is vice 
president and his wife is secretary. I believe that is 
correct. 

Q. And the A. K. Wilson Redwood Company ? 
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A. The same officers and directors, I believe, as 
near as I can recall, and stockholders as the Wash- 
ington Lumber Company. 

@. While we are about it, the Ah Pah Red- 
wood Company; who are the officers and directors? 

Mr. Phelps: That isn’t involved in any way here. 
I will object to that as incompetent, irrelevant and 
immaterial. They have absolutely no interest. 

The Court: Has that been mentioned? 

Mr. Rank: ‘They have not been mentioned, but 
they happen to be all this time the owners of this 
Sage ‘‘B”’ contract, as far as we know, the prop- 
erty that lies east of the Ward [571] property that 
has been talked about as Union Bond & Trust prop- 
erty. That is a mater we will go into a little later, 
and I would like to clear it up now. 

The Court: Let him answer. 

The Witness: What was the question, Ah Pah? 

Q. (By Mr. Rank): Who are the officers and 
directors? 

A. I think the same as Union Bond & Trust 
Company. 

@. And International Pacific—what is the name 
of that company? 

A. International Pacific Pulp & Paper Com- 
pany. 

My. Phelps: We are getting into a field again, 
if your Honor please, that I do not believe is ma- 
terial. 

The Court: I do not see any harm in finding 
out who the officers are. 
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Mr. Phelps: Counsel is not asking it for the 
purpose of this lawsuit. That is the fact of the 
matter ; it has nothing to do with this lawsuit. 

The Court: Let’s get on. 

A. The officers and directors as I recall, are the 
same. 

The Court: As the Union Bond & Trust Com- 
pany? 

A. Yes, same as Union Bond & Trust Company. 

Q. (By Mr. Rank): Now what excuse, Mr. Wil- 
son—I don’t think I have asked you this—what ex- 
euse have you for the failure to send, to mail the 
written reports required by the contract during this 
June to October period by the 20th of the [572] 
following month? 

Mr. Phelps: That has been asked and answered, 
if your Honor please. 

The Court: Well, I am not sure about that. 

Mr izank: I don’t think it has: 

The Court: The previous question was with re- 
spect to payments. 

Mr. Rank: I haven’t reached that in my notes. 

A. TI object to the word ‘‘excuse’’—reasons. We 
have reasons for things, not excuses. 

Q. What was the reason for not sending 

A. The reason for not sending the pink slips? 

Q. No, the reports, Mr. Wilson. 

A. The pink slips are part of the reports. Is that 
what vou meant—reports? 

Q. My question is, what is your reason for not 
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sending the monthly reports by the 20th of the 
month following the month that the logs were re- 
moved during this June-to-October period? 

A. AsTI told you before, Mr. Ownes didn’t think 
that the—the pink slips are the reports—that there 
were any reports due in that period—the pink slips 
are part of the reports—due anybody on anything 
that Union was logging because he thought that 
stumpage belonged to Union and there was no re- 
ports due. [573] 

Q. You misunderstand, Mr. Wilson. I am talking 
about any reports for any logs removed. 

A. Oh, you mean all the way 

Q. No, for this June to October period. Don’t 
you understand me? 

A. No, I don’t understand you at all. I don’t 
know what you mean. 

The Court: He wants to know why the reports 
that were sent in, weren’t sent in on time during 
this period. 

Mr. Rank: That’s correct. 

The Witness: I answered that awhile ago. I said 
inefficiency in the office, or Owens not having the 
time to do it. That’s just as simple as that. 

Q. (By Mx. Rank): Now what is the excuse, 
might I ask, for the failure to pay for the other 
default with which you are charged, the failure to 
pay the taxes on 1953-54? 

A. Well, which—you mentioned, Mr. Rank— 
Mr. Fletcher mentioned in that record, in that letter 
of Mr. Ward being upset about me not paying taxes. 
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Please bear in mind, they were 15 years behind on 
taxes when we started paying them money. 

Q. What is your excuse, Mr. Wilson? 

A. Don’t have any excuse, but J have a reason. 

Q. All right, what is your reason for not pay- 
ing it? 

A. In December, the latter part of December, we 
paid, it [574] seems to me, like $12,000 or $13,000 
or $10,000 in taxes, and we thought that was all the 
taxes that was necessary to pay until the following 
spring. Didn’t think we owed any taxes, that need 
be paid, in other words. 

@. I show you a copy of a letter from Mr. 
Fletcher to you under date of October 29, 1953, with 
an attached photostatic copy of a tax bill, 1953-44, 
and ask you if vou recall receiving that. 

A. Yes, I believe I received that. I am not sure, 
but I presume I did. If he said he sent it to me. 

Q. Call your attention, Mr. Wilson to letter 
under date of October 29, 1953, enclosing a copy 
of a tax bill for 1953. That is so, is it not? 

A. Yes. About two months after that was when 
we paid this $10,000 or $13,000, 

Q. And it ealls atention to the fact that the 
first installment is $4,278.80, is that correct? 

A. That was included. Yes, we knew we weren’t 
paying the second installment, because that wouldn’t 
be due until the following April. 

Q. You though you were paying the second in- 
stallment ? 
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A. Yes—no, we thought that was the first in- 
stallment, was included. In fact, we thought that 
Q. Now I show you 
A. We thought that all taxes necessary to be 
paid were paid [575] the latter part of December. 
Q. I show you copy of a letter under date of 
October 15, 1953, from Mr. Fletcher, with an en- 
closure, and ask you if you recall receiving that in 
the mail? A. Well 
Q. I think you were sent photostatic copies of 
the attached statements. (Handing to witness.) 
Mr. Rank: Mr. Fletcher just made the sugges- 
tion, if the Court wants to take the recess now, we 
can let Mr. Wilson read this during the recess and 
save the Court’s time. 
The Court: We will take a recess now. 


(Recess. ) 


Q. (By Mr. Rank): You have had a chance to 
go over these letters and documents, Mr. Wilson? 

A. Yes, I looked over them. 

Q. And you recall having received these? 

A. Yes, I think I received them. 

@. Then you recall receiving on or about Octo- 
ber 15th, the letter from Mr. Fletcher, to which 
is attached a statement from the Auditor of Hum- 
boldt County, showing taxes for the vears ’50, ’51 
and 7°52 of $12,297.16? 

A. Yes, and the letter says that that is half of, 
includes that half-year tax, I believe, that I had al- 
ready sent a cashier’s check for. [576] 
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Q. Yes. In other words, you had sent this 
cashier’s check that was referred to in evidence 
vesterday, early in June, as a deposit? 

A. Is that when it was? 

Q. Early in the year 1953, as a deposit on those 
taxes, had you not? 

A. I don’t remember just when, but I know we 
had sent a check for about $4,000. 

Q. The date of the check is July 2, 1953, Coast 
Redwood check. Is that what you are referring to? 
(Displaying to witness.) 

A. Yes, that’s the check. 

Q. That is what you were referring to? 

A. That is the check mentioned in that. 

Q. And you recall also receiving a letter from 
Mr. Fletcher under date of October, 1953, in which 
he specifically mentions the taxes of ’50, 51 and 52? 

A. Yes, sir. Mr. Fletcher was very good about 
pointing out that we hadn’t gotten our taxes re- 
duced as we logged, and he was very good about that. 
But we were just so busy, we didn’t have time to 
get them. 

Q. You also recall, then, receiving a default 
notice under date of October 19th? 

A. Yes, that’s right. 

Q. For those taxes, 50, 51 and 752? 

moe hats right. [577] 

Q. And you recall also receiving a telephone call 
from Mr. Mills that he had been phoned by Mr. 
Fletcher along about the 29th of December to the 
effect that those taxes should he paid, the 60 
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days had elapsed and there was a possibility of a 
termination notice? Do you reeall that? 

A. Well, I don’t know if any of them—if any 
of them say they called me, I suppose they did. I 
received so many phone calls, J—— 

Q. You also recall the wire which states photo- 
static copies of the receipts had been sent, and 
showing you Defendant’s Z for Identification, that 
is the receipt that you did send? 

A. Well, I suppose. 

Q. And that receipt specifically states, ‘‘For 
Taxes for 1950-52,’’ does it not? 

A. Well, I never paid any attention to that. I— 
Where does it say that? 

Q. (Indicating). And on the next page, Mr. 
‘Wilson. 

A. Oh, 1950 there and 1952 and down here it 
says 50, ’51, 52, I guess. 

Q. Is there anything in there that shows it to be 
a receipt for ’53-’54 taxes, Mr. Wilson ? 

Mr. Phelps: The record speaks for itself, your 
Honor. 

The Court: Yes, that is argumentative. I will 
sustain the objection. 

Q. (By Mr. Rank): And do you recall, Mr. 
Wilson, receiving [578] a default notice covering 
the °53-’54 taxes sometime in the middle of De- 
cember, do you not, which default notice is in the 
record ? 

A. Well, I don’t know whether I received that or 
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not. If it has got my signature on the card, I sup- 
pose I did, but I don’t 

Mr. Rank: Would you mark this? If the Court 
please, I think if the Court would permit, we would 
like to have this be given the same identification 
number as Defendant’s Z. 

The Court: You want these documents included 
in Z? 

Mr. Rank: All included in Z. 

The Court: All right, include them all in Z. 
Staple them together. 


(Whereupon documents referred to above 
were joined with Defendant’s Exhibit Z as in- 
dicated above.) 


Q. (By Mr. Rank): Now Mr. Wilson, let’s go 
to the question of vour knowledge of whether or 
not, Union Bond’s knowledge, that these logs were 
not being reported. As I undstand it, did you in- 
struct Mr. Owens when he first started getting pink 
slips for Union logging, did you instruct him, as 
he testified, that is, to hold them? Do vou recall 
that? 

A. Yes, either April or early in May, he asked 
me what to do with the Pink slips and who to pay 
the stumpage to on the logs that Union was logging, 
and I told him I didn’t owe any stumpage and just 
to hold the pink slips until we told him what [579] 
to do with them. 

Q. And when vou started logegmg in Wards’ 
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property, did you give him any futher instructions 
on those pink slips? 

A. No, never thought about it. 

Q. You never thought about it? 

A. No, I didn’t think about it. 

Q. You knew he was just holding those pink 
slips for Union? 

A. Well, I probably knew it, but I never gave it 
another thought, about the pink slips, at all. 

Q. And 

The Court: Well, of course when you started 
logging operations there, when Union started on its 
own, you knew then that you had to make payments 
of what you-—— 

A. No, no, to start with, Union—— 

Q. No, no. That isn’t what I asked you. Not 
what you started with. The instructions that you 
gave him were all right when vou gave them, but 
when Union started to log on its own, on the Ward 
property, then you certainly must have known 

A. Oh, surely. 

Q. vou bad to make returns? 

A. Sure, when Union: 

Q. Why didn’t you tell him, then, at that time 
that vou had to send in those pink shps? 

A. Well, I thought he knew it. [580] 

Q. You say you forgot about it? 

A. Well, I never thought about it, I never 
thought about it. I thought he knew it, and I had 
forgotten about this other conversation at that time. 
Ill tell you, I worked seven days a week about 18, 


| 
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20, 22 hours a day, and there are so many things 
happened and so many people having so many dif- 
ferent—so many different places, it always comes 
down, and why, I can’t keep track of everything. 
iiaed.to, but I can’t: 

Q. (By Mr. Rank): And so it was not until 
early in February that you first suspected, had any 
suspicion at all, that possibly Owens was not report- 
ing all of the Union logs? 

A. As near as I ean tell, it was about the middle 
of February, as near as I can tie it down. 

The Court: 1950 

Mr. Rank: Yes. 1954? 

A. Yes, 1954. As near as | can tell, it was. The 
only way I can tell is from other things that were 
happening; that’s about the only way I ean tie it 


down, any date on it. 

Q. And so during this entire period of time that 
you were making the payments, getting the re- 
ports, the information was going out, you never 


suspicioned once 

A. Never suspicioned once, no, sir. 

Q. Not even when you would see the amount 
coming in for the Coast Redwood logs from 
Coast, you didn’t suspect then, [581] have any su- 
spicion then? 

A. No, because the amounts we were paving were 
about the same as we had been paying right long. 
We were logging on both Coast and Sage land—I 
mean, on Union and Sage—or on Ward and Sage 
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land, and there was nothing to arouse suspicion on 
that at all. 

Q. Mz. Wilson, you made that statement two or 
three times. For your information, you paid $12,600 
for logs in June, at which time there were prac- 
tically no Union logs removed. 

A. Well, there would have had to have been a lot 
of logs removed to pay $12,000. 

@. None removed by Union? 

A. Oh, I see. Well, you see, the reason 

Q. Just let me finish. Just let me go ahead, Mr. 
Wilson. A. Okay. 

Q. The next month, in July, when Union re- 
moved a lot of logs, you only paid about $7,000. 
Now didn’t that create any suspicion in your 
mind ? 

A. No, because I was paying for about a hundred 
days behind all the time, and there was only once 
or twice or three times in the whole thing, we paid 
around $12,000. Our payments were generally about 
five, six, seven thousand. Something like that. We 
were paying that right along. 

Q. And in September, or rather in August, you 
paid $7,000 again and still Union was logging a lot 
of logs out of there [582] and Coast continued their 
logging ? A. Well 

Q. Just let me finish my question, Mr. Wilson. 

A. Excuse me. 

Q. Didn’t that create any suspicion in your mind 
when that came to your attention in November? 
That is when vou paid the payment in November ? 
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A. What do you mean, came to my attention? 

Q. The fact that you were only paying $7,000 
for logs removed in August. 

A. Sure, but that wouldn’t create any suspicion, 
because that’s what we had been paying for a 
period of vears. That was in line with what we had 
been paying. That wouldn’t create any suspicion at 
all. 

Q. In September you paid about $5,000, and 
for October, $6,500. And then in November you 
paid $10,000 and that was the first time you paid 
for October logs. Didn’t that create any suspicion 
in your mind that something might have been 
wrong ? 

A. Well, maybe that’s—for Union logs? 

Q. For Union logs. I beg your pardon. November 
was the first month you paid for November logs. 

A. We didn’t pay for Union logs in November. 

Q. Removed in November? 

A. We didn’t pay for those until in February, 
wasn’t it? [583] 

Q. Oh, I know, you paid for them in February, 
ves. 

A. Well, let’s keep it clear, then. Not that we 
paid for them the way that you said. Sounded like 
we paid for them in November. We didn’t. 

Q. But at that time you did know that you had 
not, that the pink slips had not gone out for the 
June to October logs? 

A. In November 
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Q. When you paid, made the November payment 
in February? 

A. Well, may have. Could have been. No, no, I 
didn’t know at that time. And in fact, I had no idea 
that anybody could even, anyway figure 

Q. Well, Mr. Wilson 

A. Well, let me finish, now. I have been letting 
you finish. We were paying about what we thought 
we owed and we had no idea we weren’t paying 
for all the logs removed from the Ward land. Re- 
gardless of who removed them. I never made any 
distinction in my mind whether they were removed 
by Coast or Union or who they were. We owed for 
them and we intended to pay for them, all the time, 
all at the same time. 

Q. When Mr. Owens told you in February that 
he had not been sending the pink slips to Ward and 
hadn’t sent them for November and December, and 
you told him to send them for November and De- 
cember 

A. He didn’t say he hadn’t been sending them 
for, as I recall it—If I remember, we only discussed 
the November, to [584] begin with. I said, ‘‘ Well, 
you had better send in the December too, because you 
have to get delinquent on them also. If you have got 
them ready, send then in.”’ 

Q. Didn’t you ask him then about June to Octo- 
ber logs? 

A. Never asked him about those, never even 
thought about those. 

Q. Never had any suspicion about it? 
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A. Never had any suspicion about it; I have told 
you that and you know that. 

Q. Why do you think he didn’t send in the No- 
vember slips? 

A. Because he is many times late, just like you 
say, there was only thirteen times he was on time 
in 50 times, only 13 times. Because T knew many 
times he was late sending them, 

Q. During that conversation, did you tell him, as 
he testified, that French was coming—did you tell 
him not to show him the Union Bond and Trust 
records ? A. No, sir, I-—— 

Mr. Phelps: Just a moment. 

The Witness (Continuing): J have no 

Mr. Phelps: Just a moment, please. Ther’s no 
objection to the fact, but I do object to that part 
of it as Owens testifying. Let the record speak for 
itself, rather than trying to say what the witness 
testified to, because I think it is an inaccurate state- 
ment. 

Mr. Rank: Well, let me ask you this. [585] 

Q. (By Mr. Rank): Do you recall Mr. ‘Owens’ 
testimony of the second day to the effect that you 
did tell him not to show—or put it this way—to tell 
Mr. French that the Union Bond and Trust rec- 
ords were in Portland? Do you reeall that testi- 


mony ? 

A. Well, they were. I told him to tell Mr. 
French they were in Portland, he could see them 
there or we would send them down, or words to that 
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effect. That is what he was going to do. We dis- 
cussed that, anyway. 

Q. What did you tell him? 

A. Whether I told him to do that or whether 
we discussed it, or it was his idea what to do—any- 
way, there has never been a time that all the rec- 
ords haven’t been available to anyone of the Ward 
people. 

Q. What did you tell Mr. Owens to tell Mr. 
French when he was coming in to examine the 
Union Bond records? 

A. AsTI said, I don’t recall what I told him, but 
T certainly wouldn’t tell him not to show him any- 
thing, although part of these records were in Port- 
land. They could either go up there and—or we 
discussed—Now as to whether I told him to tell 
him this, or whether this is what he was going to 
do, or what he told him, I am not sure, now. I am 
not sure how it worked out. But part of the records 
were in Portland, and he could either go up there 
and look at them, which he certainly would have a 
right to do, or we could have them sent down and 
he could see them there. [586] 

Q. You knew Mr. Owens was keeping the stump- 
age record that was produced in Court, did you 
not? 

A. I have never seen that stumpage record until 
it was mm Court here, or have never examined it. 
I have seen shelves of books, but I never had any 
time to examine those records at all. 

Q. Well, you knew Mr. Owens was keeping 
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stumpage records, stumpage book for Coast Red- 
wood ? 

A. Why, I presume he was. In fact, he would 
have to, to make the reeords, to make the reports. 

Q@. And you knew he was keeping a stumpage 
book for Union Bond and Trust Company ? 

A. He should have the same records for Union 
Bond and Trust Company, as far as production is 
concerned, as he had for Coast. Not all the same 
reeords, because he was keeping all the books for 
Coast 

Mr. Rank: I suggest, if the Court please, that 
the witness be instructed to answer the question. 
The question 

The Witness: Well, you ave just trying to foul 


me up on it. 
The Court: Now 
Mr. Phelps: I think he is answering the ques- 


tion, your Honor. 

The Court: J think it was responsive. Read the 
question. 

Mr. Rank: Possibly not. Let’s go on, rather 
than take [587] the time to read it back. 

The Court: All right. 

Q. (By Mr. Rank): I thought my question was, 
you knew, didn’t you, that Owens was keeping a 
stumpage book for Union Bond and Trust at his 
Axcata office ? 

A. Well, I don’t know what records he was 
keeping. He was keeping records for Union Bond 
and Trust Company and Coast Redwood Company, 
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but he was keeping different records for Coast Red- 
wood than for Union Bond and Trust Company, 
because he was keeping all the records of Union, 
of Coast Redwood. That was their principal office, 
and he kept a general ledger and everything there, 
and everything. The whole thing was kept there. 
But the difference in the records was this, for Union 
Bond and Trust Company. The main offices of 
Union Bond and Trust Company is in Portland, 
and the permanent records are kept in Portland. 
And therefore, a lot of records he was keeping for 
Coast, he wouldn’t keep for Union, beeause he was 
sending it to Portland. 

The Court: You have explained it sufficiently. 

Q. (By Mr. Rank): Did you know that. he was 
keeping such stumpage records at his office, that 
Mr. French, upon a very brief examination, after 
having looked at the Coast Redwood books, could 
determine that there was a discrepancy or a short- 
age? 

A. No, I wouldn’t know what records he had 
to show, because [588] I don’t recall ever having 
seen the Coast records or the Union Bond records. 
I never had any time to go into those details. 

Q. And it is your testimony that nobody con- 
nected with Union Bond and Trust, that is, Union 
Bond and Trust, knew that you were not reporting 
and not paying for all of these logs being removed 
during this period of time? 

Mi. Phelps: That is objected to, if your Honor 
please, as assuming someone else’s state of mind. 
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He can only talk about his own state of mind, or to 
his own knowledge. 

The Court: Yes. 

Me. Rank: All right. 

Q. (By My. Rank): When vou received the, 
let’s say, the July report that Owens had sent to 
Ward showing the quantity of logs on it, weren’t 
you at all suspicious, Mr. Wilson, that it didn’t 
contain the Union Bond and Trust. logs? 

A. Well, [ don't think I received that report. 
That report would be sent to the Portland office. 
There was months at a time that I am not in Port- 
land. 

Q. Well, you knew the quantity of logs being 
removed by Coast and the quantity of logs being re- 
moved by Union each month, did you not? 

A. Only in a general way, but I didn’t know 
what land they were being removed from. Sure, IT 
knew there were logs being removed by both com- 
panies, but I didn’t know from just what land each 
one of them was being removed from. They was 
months [589] at a time I wasn't there. [I wouldn't 
know. 

Q. When the amount of money that you paid 
Ward checked with the amount of money you re- 
ceived from Coast each month, didn’t that create 
any suspicion in your mind? 

A. Why, I would never seen those records. | 
wouldn’t know anything about that. 

Q. You wouldn't know what, how much money 
was received from Coast ? 
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A. No. I was, often time, I would ask Owens, 
‘“Well, how much was Coast stumpage this week?”’ 
But this was a hundred days later that these things 
were being paid. My goodness, I couldn’t go back 
and say one hundred—ninety-five or one hundred 
and five days ago, they was—that week, Coast re- 
ceived so much stumpage, or the next week so much 
stumpage. Why, I just had nothing like that in 
mind. It just isn’t practical. 

Q. When the Portland office received all this 
information, didn’t anybody at the Portland office 
eal] your attention to the A. But—— 

Q. Let me finish the question, please. 

A. Excuse me. 

Q. Didn’t the Portland office at any time call 
your attention to the fact that there was a discrep- 
aney in your payments or reports? [590] 

A. No. 

Q. Or didn’t they eall to your attention the 
fact that you weren’t paying for all the logs that 
were being removed ? 

A. No, they wouldn’t call my attention to 
whether it was overpaid or underpaid or anything 
else, because they don’t keep the records in that 
manner up there. In fact, they are way behind 
with the records up there, and they have nothing 
to do with the payment on the logs at all. 

Q. Does that report go into your bookkeeper, 
your cashier, how much money you have spent for 
logs? A. What? 

Q. Doesn't that report go into your bookkeeper 
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or your cashier, as to how much money you have 
spent for logs? 

A. Well, it would go in piecemeal, sure, by 
checks written and checks written from Los An- 
geles, checks written at Arcata, would be all cen- 
tered in there. But it certainly is no way that 
anybody up there would ever know whether we 
overpaid or underpaid. Probably it would be de- 
sirable, maybe, to have such a system, but we have 
never had that. 

Q. Doesn’t Portland get a report and informa- 
tion as to how much money is being deposited on 
behalf of Coast? A. Sure. 

@. Money received from Coast? A. Sure. 

Q. Doesn’t Portland get a report on how much 
money is being deposited from the sale of Union 
Bond logs? 

A. Well, sure, they would get a report on 
that. [591 | 

Q@. And then Portland would get a report on 
how much money you have been paid for logs 
removed ? A. Sure, they get that. 

Q. And with all that information up there, still 
nobody ever called your attention to the fact that 
there was a discrepancy between your reports and 
those payments and the quantity of logs Union 
Bond & Trust was getting paid for? 

A. No, because they didn’t even know about it— 
they wouldn’t even know; they wouldn’t be inter- 
ested in that at all. We never got any information 
at all from Portland regarding stumpage at all. 
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Q. For the month of October, Mr. Wilson, Union 
Bond & Trust removed and sold almost twice as 
many logs as Coast Redwood removed? 

A. That might be true. 

@. And when you received the reports of Owens 
as to the amount of logs you were to pay for, know- 
ing that you had logged twice that much by Union, 
weren’t you suspicious at all? 

A. I didn’t realize we had logged twice as many, 
because I wouldn’t know about that. And then on 
the other hand, I wouldn’t know whether they came 
from the Ward land or Sage land, and we didn’t 
owe any stumpage on the Sage land anyway. There 
is nothing there to create any suspicion at all. 

Q. All right. Now after you had the conversa- 
tion with Owens in which he told you that French 
was coming in to see the [592] records, what was 
the next time, if any, that you had any information 
that there might he a discrepancy? 

A. Well, I asked Owens a time or two, I asked 
him, as I recall, if French had been in to see about 
it, and he said no. And I don’t know when it was 
the next time I had any further discussion or what 
it was. I know I placed no credence at all on the 
fact that we could owe any stumpage. I couldn’t 
see how we could owe any stumpage for two reasons. 
In the first place we were paying approximately 
what we had been paying; in the second place, 
Ward had a man every day that knows what was 
taken out, and if there was anything wrong he 
certainly would be writing me, because was writing 
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to us for $19 or $171 that had not been paid. My 
goodness, it was certainly a shock to me that we 
owed any money when I really found out about it, 
and it was a shock, when vou up and find yourself 
owing some money that you didn’t think you owed. 
You know I didn’t know this until February; you 
know that. 

Q. Mr. Wilson, when you received and looked 
at the report for November which showed only 
approximately eleven thousand feet of logs, and 
that report was in the same form as the reports 
for all the previous months 

A. I didn’t get that report. 

Q. Did you not testify yesterday under exami- 
nation that when you saw that report 

A. No, not when I saw the report, because I 
have never seen it. [593] I never saw those reports, 
but Owens told me over the phone, when I asked 
him what he owed, what we owed for November, 
and I was ready to pay the November stumpage, 
and he says eleven thousand feet removed, or some 
such matter, and you owe fifty some dollars. I said, 
“Why, Paul, that couldn’t be right. I don’t know 
how that can be right. We certainly have logged 
more than that from Wards.”’ T didn’t know how 
much, but certainly we had logged more than that. 
“Vou better take a look and see what we do owe.’’ 


So he looked again and it was over eleven thou- 
sand. 

Q. Was that the same time as the telephone 
conversation that French was coming in? 
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A. It seems to me it was right after this that 
French was coming in. It was about that time. It 
is hard for me to tie that in. The only way I could 
tie it, because I have no record, would be I was 
getting about ready to pay the stumpage for No- 
vember. Sometimes I would inquire about that the 
10th or 15th or 18th, or about the middle of the 
month. 

Q. When you asked him for the report, what 
did he tell you? 

A. It wasn’t why the report was so small; it 
was when he told me there were only eleven thou- 
sand feet. I wasn’t interested in reports; I was 
just interested in how much money was due. 

Q. What did he tell you when you asked him 
about that? Did he tell you that was all Coast 
Redwood logs? [594] 

A. Yes, I believe he did. 

Q. Then why didn’t you ask him, ‘‘Is that all 
that you have for October? What about the logs 
Union removed 2”’ A. I didn’t think of that. 

Q. You didn’t even think of that? 

A. No, because we had been paying just what we 
had been owing as we went along, and I had no 
inkling we owed anything we hadn’t paid for until 
November, which was the month I was talking 
about. 

Q. What was Owens’ report to you as to the 
conversation he had with Mr. Fletcher over the 
telephone? 

A. Well, I don’t recall. I know, as I have told 
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you before—I don’t—well, I just don’t recall about 
—I know I didn’t put any credence in it because 
I didn’t think we owed any stumpage; that it was a 
mistake. 

The Court: Can’t you just answer these ques- 
tions ? 

The Witness: Okay. 

The Court: And we will get along. I have heard 
the same thing about a dozen times. You argue the 
case—— 

The Witness: Excuse me. 

The Court: I have heard it about a dozen times, 
so I have to say again that lawyers are not correct 
when they assume that a judge doesn’t hear some- 
thing unless he hears it twelve times. That applies 
to the witness, too. There is no use arguing about 
this case as a witness. Can’t you ask your [595] 
questions in a little less argumentative manner ? 

Mr. Rank: Possibly so. 

The Court: It only provokes argument. 

Mr. Rank: I think I am provoking argument. 

The Court: Ask him some simple question, did 
he do something, and he talks for an hour about it. 

Q. (By Mr. Rank): Do you recall having a 
conversation with Mr. Owens in which he reported 
to you that My. Fletcher had called about a possible 
discrepancy in October? 

A. Well, it seems like I did; I am not sure 
whether or not that is the way I heard about this, 
or whether I heard about a possible discrepancy, 
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but it seems like he did tell me about a conversation 
with Fletcher. 

Q. As TI recall from your testimony, your feeling 
at the time was that if it was a discrepancy, you 
had no reason to help discover it because you 
needed time to pay, and also because you had in 
mind the fact that if they ever discovered it you 
would have 60 days? 

The Court: Mr. Rank, you have asked him a 
very complicated question and it is getting into 
argument. 

Mr. Rank: All right. Withdraw the question. 

The Court: It just opens up a big long speech. 

Mr. Rank: Jam afraid any question I ask along 
this line would do so. 

The Court: Not necessarily. [596] 

Q. (By Mr. Rank): What did you mean, Mr. 
Wilson, yesterday when you testified that if the 
Wards discovered this discrepancy you figured you 
would have 60 days in which to make the payment? 

A. I didn’t say the words ‘‘discovered the dis- 
crepancy.” 

Q. Do you recall your testimony that you would 
have 60 days in the event there was a shortage? 

A. Well, I said if there was a shortage we would 
have 60 days to correct it. 

Q. In other words, it was your thought that if 
there was a shortage that you would get another 
notice and would have 60 days to pay? 

A. We hadn’t had a notice on that yet; not an- 
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other notice. I expected we would get a notice if 
French and Owens came up with something due, 
which I didn’t think was possible—that we would 
get a notice in time and have 60 days to pay it. 

Q. What months were you talking about? 

A, Any diserepancey. 

Q. You knew at that time, did you not, that you 
had only paid up through October? 

A. Yes, we paid through October, yes, and we 
were then ready to pay the November payment. 

Q. So any shortage would have been for October 
or prior thereto, would it not? 

A. That’s right, yes, because we hadn’t paid 
November yet, so it couldn’t be for November, we 
hadn’t paid anything for [597] November. 

Q. October and all preceding months had been 
covered by default notices, is that correct? 

Mr. Phelps: That is getting into a legal ques- 
tion. 

Mr. Rank: Well, all right; it had been covered 
by these demands for payment, whatever you call 
them; that is correct, is it not, Mr. Wilson? 

The Court: I don’t understand that last ques- 
tion. 

Mr. Rank: Well, I will put the question this 
way: 

Q. When you were talking about this extra 60 
days you would get you were talking about the 
month of October or prior thereto? 

A. Well, yes, I suppose—I didn’t think much 
about it. I didn’t think there would be any short- 
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age. I didn’t put out thought on it at all; I didn’t 
think there was any shortage. 

@. What were you talking about—what were 
you thinking about that is what I am trying to 
get at. 

A. That if there was a shortage—if there was a 
shortage that we would have—we would get notice 
and we would have time to correct it. I wasn’t con- 
cerned; I didn’t think there was a shortage in the 
first place, and if there was, we would have time 
to correct it. 

@. Was that your thinking during this June 
to October period, that if you didn’t report 

A. No. [598] 

Mr. Phelps: Just a moment, Mr. Wilson. I am 
going to object to that as argumentative. 

Mr. Rank: This may be the very thing event- 
ually we have been looking for. 

The Court: Suppose you ask the question 

Q. (By My. Rank): Was that your thinking 
in the June to October period, that if you reported 
incorrectly and then that fact was discovered that 
you would get another default notice and have an 
additional 60 days? 

Mr. Phelps: This is argumentative. 

Mr. Rank: I don’t think it is argumentative. 

Mr. Phelps: Objected to on that ground. 

The Court: All that is going to do is to provoke 
another speech. He has already answered the ques- 
tion. Now you want him to say that all along in 
June through October he knew that there was a 
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shortage and his thinking at the time was he wasn’t 
going to bother with it because of the fact that he 
would get time in which to correct it. He isn’t 
agreeing with you on that and you apparently are 
not going to get him to change his pattern on that, 
that he didn’t hear about it until afterward. 

Mr. Rank: I see. 

The Court: I can see that very clearly, but it 
doesn’t help me when you two get in an argument. 

Mr. Rank: I am going to start a new subject, 
if your Honor [599] please. Shall we start now? 

The Court: Well, if you gentlemen don’t mind— 
unless you want to come at 1:30—— 

Mr. Rank: I would just as soon. 

The Court: I would like to see this case move 
along. I know it has moved very slowly. We have 
spent a lot of time in discussion of it, and I sup- 
pose I am partly responsible. I am just trying to 
get the issue crystallized so I can follow the testi- 
mony. So much argument takes up so much time. 

Mr. Rank: I appreciate that. It is just as both- 
ersome and troublesome and worrisome to the at- 
torneys. 

The Court: I am not criticizing the lawyers in 
the matter; I am just trying to get the case to move 
along. 

We will take a recess until one-thirty. 


(Thereupon a recess was taken to the hour 
of 1:30 o’clock p.m. this date.) [600] 
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November 29, 1954, at 1:30 P.M. 


A. K. WILSON 
a witness called on behalf of the plaintiff, having 
been previous duly sworn, resumed the stand and 
testified further as follows: 


Cross-Examination 
(Continued) 
By Mr. Rank: 


Q. Just one or two more questions on a com- 
pletely different subject. Mr. Wilson, did Mr. Owens 
report to you the fact that I had a conversation 
with him in March, 1954? 

A. Well, I don’t—I don’t recall whether he did 
or not. It seems like he did, but I am just not too 
sure about it. 

Q. It seems as though he may have reported a 
fact that he had a conversation with me? 

A. It seems like he did, I don’t recall about that. 

Q. Do you recall what he reported to you as 
having taken place in that conversation? 

A. Oh, no, because T wouldn’t put any sig- 
nificance on it. 

Q. I show you Defendant’s Exhibit 8, this Feb- 
ruary 16th letter, and ask you if you didn’t instruct 
Mr. Owens to send that letter? 

A. Well, T don’t know whether T did or not. 

Q. You wouldn’t remember then whether you 
instructed him to send the letter 1f you instructed 
him to send it on Coast Redwood stationery? [601] 

A. Well, I had instructed him to send lots of 
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letters and do a lot of things; I don’t recall) in- 
structing him to send that letter. 

Q. My question was do you remember instruct- 
ing him to send it on Coast Redwood Company 
stationery ? A. No, I don’t remember that. 

Q. Do you have any recollection of whether you 
did or did not? 

A. No, I don’t have any recollection of having 
anything to do about that letter. 

Q. As I understand your testimony on the value 
of the logged-over lands in Township 12, you tes- 
tified that the merchantable timber in there, down 
and standing, had a value of $7 a thousand? 

A. Well, from a salvage point of view, yes; I 
think that on a portable mill or semi-portable mill 
that it could be salvaged in that neighborhood, yes. 

Q. What factors do you take into consideration 
to arrive at that value? What costs, for example, 
and what other factors? 

A. Well you take into consideration the roads 
that are in that you would have available so you 
wouldn’t have to build roads. 

Q. You wouldn’t have the cost of building roads? 

A. You wouldn’t have the cost of building roads 
and you wouldn’t have much maintenance because 
the roads are good, hard [602] rock roads, and you 
wouldn’t have the $14.50 truck haul to the market, 
and also you wouldn’t have to be worried about 
overloads because you would be hauling on your 
private roads. So your trucking to your portable 
mill or semi-portable mill or even permanent mill 
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built on the tract, would be very nominal. It is 
true you would have—in all fairness, you would 
have the hauling of lumber to the rail head, which 
would be about—well, we haven’t had any lumber 
hauled from there, but I think the haul would be 
about $6 as against fourteen, it would be $6, plus 
the short truck haul, as against $14.50 for the 
regular truck haul. That is on the redwood haul. 
Your truck haul on the fir is $10, and your truck 
haul on the lumber would be somewhat less. 

Q. How about your cost of operating your port- 
able mill as compared with operating a regular band 
mill? ; 

A. A mill of that type—your operation would 
be, in all fairness, your operation would be a little 
more expensive, both logging and the sawmilling, 
your operation would be a little more expensive. 

Q. Do you feel that your profits on the salvage 
operation at $7 would compare somewhat favorably 
with those profits on the operation on virgin timber 
at $15? 

A. JI would think so. There is a kind of rule 
of thumb that your stumpage on the logged-over 
land is worth about half what your stumpage is on 
your virgin timber. [603] 

Q. What vou are really doing is appraising, not 
in so many words, the present value—that is, I am 
talking about May 12th—of the profits that you 
might be able to anticipate out of the operation? 

A. Yes. And you see the Arcata Redwood Com- 
pany have such a mill right close to us, just a very 
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few miles away where they are doing just what I 
was talking about. The Hammond Lumber Com- 
pany has a big operation to the south and they 
are spending I heard, a million dollars to build a 
mill. J know they are building a mill; T heard it 
would cost about a million dollars to build a salvage 
mill to do just what we are talking about. 

Q. When you are estimating the market value of 
this stand of timber at six hundred thousand dol- 
lars you are estimating at ahout $15 per thousand? 

A. Yes; it is $625,000 less real estate commis- 
sion, which would he about six hundred thousand 
dollars. 

Q. And that figures in your mind about $15 a 
thousand ? 

A. It is approximately $15,000. 

Q. I helieve you testified in your deposition that 
you figured the market value of that timber was 
$15 a thousand ? A Yesothat’s 11eht: 

Q. And that is what you are basing your testi- 
mony on? 

A. Yes. I would like to clarify the testimony to 
this extent: that when I talk about the $15,000 I 
am talking about a mixed stand of redwood and 
fir. I do not consider redwood alone 1s [604] worth 
that much, because you can make more money with 
fir than you can with redwood, it is less expensive 
to log. 

Q. For a mixed stand such as this, the profits 
you will make off of redwood and fir should be 
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somewhat alike and vou should have $15 a thou- 
sand? 

A. You would make quite a bit less off the red- 
wood than vou would off the fir. 

Q. Why is that? 

A. Because vou don't have to peel it. and that 
saves a dollar or a dallar and a half. 

Q. In other words, that is a cost that you save? 

A. It casts rou less to fall and buck because 
en a Humboldt scale it is 30 per cent less than 
fir—ithan the scale used for fir, so you would save 
en vour falling and bucking cest about 30 per cent 
mere: then veur yarding and leading cost is 30 
per cent more, and then your hauling cost is re 
duced abaut 30 per cent. On the trucking that is 
why vou have $14.50 a thousand for trucking on 
the redwood and $10 on the fir. And our stdr 
shows that the fir will bring a higher price per 
thousand feet Spalding scale than the average—I 
am talking about the average peeler’s and saw mill 
legs than the redweod will even on the Humboldt 
scale. Sa vou have a much higher profit in the red- 
wood than in the fir. 

Q@. Does this follow then that if there were a 
straight stand of redwood that 11 would be of a 
less value than a straight [605] stand of fir of that 
quality ? 

A. Well. vou mean that if you had 

Q. Let me put it this way. Mr. Wilson: Suppose 
that instead of forty million feet of redwood and 
fir it was forty million feet of straight fir of that 
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comparable quality, would Che aiarket value be lene 
{han S15 a thousand or more than blo a thousand ? 

A. Well, you would never find th that way, but 
Pthink i you could separnte Chat forty one aiatlion 
feet and put the redwood over on (lig aide, where 
i came on (his side, and the fir grew upon that, 
there world he quite a tig differenee, ba taet, | 
know there would be a bie differenee, 

Q. ‘The tir would be worth more than the red 
wood ? Ay Fou, « loteanare, 

Q.  Beentse of (he lower coat of produetiow you 
are firuring you eould pat oi the pond eheaper’? 

A. Yes, about 800 per eent eheaper, tn that par 
ficnlar Tb forties we would get more money oul of 
the fir. 

() 


QO. Taaddition to gelling i to the pond cheaper, 
how about (he east and the protil pretime Pron 
fhen oon, From the pond Cheoweb the omar bietive 
and distribution as Faro the fir is eoueeriued ¢ 

A. Well, you would be geting into a lot of 
deep water there; i would nivelve: plywood) plats 
as well as saw mills. 

Q. Jaxplain for the reeord, Ma, Wilwon, that by 
delivering if [606] to the pond vou tear the snime 
as delivering fo the miall? 

A. ‘Mhat’s might, (hats right, Bot you see wo 
were only diterested iu selling the lope beenune we 
dom’t have a plywood plant A uitaiber of eonrypia 
Hies are operating on The saw mith lop at thin (ane 
oroattat this time may erbher be tle or redwood, 
and we estimate (hat we will pet, bE (hink oh an kon 
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a thousand average on the fir logs on this tract as 
against $60 for the redwood. 

Q. And your costs would be lower on the fir? 

A. Yes, it would be 30 per cent lower—just about 
30 per cent, because the Humboldt scale just arbi- 
trarily increases it by 30 per cent. Of course your 
water scale will knock off ten per cent on your fir, 
too, so you would have to take that into considera- 
tion. But your fir is lighter to handle and all, so you 
would probably—that might pretty well equal that. 

Q. So that your profit picture would be higher 
on your fir than it would be on the redwood. And 
going back to your $15 figure across the board, you 
estimate that that 1s a pretty good average between 
the two? 

A. Yes, I think that is a pretty good average. 
And the reason I have been so concerned about that 
is that we have quite a lot of land there where it 
is redwood only. Your big trouble with that is—the 
reason we like it a mixed stand of fir and redwood 
so much better is because when the fir has been 
took [607] out, then you have got your stumps out 
there to bust up the redwood and you don’t get as 
much on your roads. 

Q. It builds up your per unit cost, your per 
thousand cost? A. That’s right. 


Q. All right, Mr. Wilson. Let’s take the valua- | 
tion of your roads. As I understand, your roads are | 


divided into two general classifications, one your 


local logging roads that you use to log this area, and | 
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the other the two access roads, the Park road to 
the north, and the Ah Pah to the south? 

Peper aati is not quite teht. 1 can explain it a 
little better at the map. 

Q. Can’t you just explain, Mr. Wilson, with- 
out-—— 

A. I don’t think so. This is the main aecess road 
that you are talking about here. I think that is what 
you have reference to, to that access road that goes 
down here and comes down here and brings up tim- 
ber in here also. The same road comes on around 
here. Those are all main roads—comes around and 
gets into the timber over in this country. Then this 
road here will take in some timber there. Then this 
road—it doesn’t show dark, but really should—will 
run off into this country, and then there is a road 
here will run off in here, you see. 

Q. Let me reframe my question, Mr. Wilson: 
That roads divide into two classifications: those that 
are purely local in purpose? 

A. Yes, that’s right. [608] 

Q. And those that might provide access to other 
timber ? A. That/ssright. 

Q. Those that are just local in purpose are valu- 
able now for logging and handling this remaining 
merchantable timber in the salvage operation ? 

A. That’s right. 

Q. Then if you use the value of those roads in 
determining the value of your merchantable 
A. Yes. 


logs 
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Q. You have already used up your valuation, 
haven’t you, Mr. Wilson? Do you see what I mean? 

A. Yes, I see what you mean. Now whether that 
is exactly correct, I would have to give it some 
thought, whether that is or not. Those roads have 
a further value than taking the salvage timber, be- 
eause this land in time will be logged three or four 
times, see, and then you keep them open for fire 
protection. So those roads have considerable value 
even after you have finished your salvage operation ; 
I mean there will still be timber that will come off 
over those roads maybe five or ten years hence. [609 ] 

Q. But that’s correct. But their valuation is pri- 
marily for salvage operation of the lands that have 
already been logged over, and as you say, possibly 
some fire prevention ? 

A. Well, not possibly. This is a very important 
thing, fire protection is very important. 

Q. All right. Now you have two main sets, let’s 
put it, of access roads? 

A. That’s correet, yes. 

Q. One feeding into the main Ah Pah access 
road to the north and another feeding into the Park 
road to the south? 

A. Well, we consider all these dark roads as 
main roads. However, there are some spurs off 
from them that would be only these, used for sal- 
vage and fire protection, see? But almost all these 
dark roads reach off into eertain timber. You see, 
this one reaches up here, this one reaches down in 
here, this one extends in there, this one may extend 
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in there aways. That may go in there, however. This 
road comes off in here. 

The Court: You have gone over this already ? 

The Witness: Excuse me. 

The Court: What’s the good of going over it 
again? 

The Witness (Continuing): So almost all the 
roads are, fall in the classification of being perma- 
nent roads. 

Q. (By Mr. Rank): And you figure that their 
value, as I understand your testimony the other 
day, their value for the [610] purposes that we are 
discussing here, is as toll roads, is that it? 

A. No, not necessarily as toll roads, because we 
have timber on back there ourselves. We expect to 
buy more. And also, I don’t know whether you 
would call them toll roads or not, but roads that 
other people would use and we would get compensa- 
tion for them. 

Q. Well, that is a toll road, isn’t it? 

A. Well, I don’t know. I don’t know whether it 
would be a toll road or not. A toll road is a definite 
kind of a road. 

Q. Well, let’s get this straight. The value for 
one or two purposes would be, either as toll road for 
somebody else’s timber coming across, or for your 
own timber to come across? 

A. Well, yes. And also for salvage and fire pro- 
tection and for future logging, the third and fourth 
time, that it will be carried on there. So we have 
value for a number of reasons. 
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Q. Your road to the south ties into the Califor- 
nia Barrel road, does it not? 

A. Yes, but it can also come out this way. 

Q. Well, I mean, go clear back up north? 

A. Yes. 

Q. However, to go out to the south and go out 
the road through the State Park, it ties on to the 
California Barrel ? Eee Uhat’s rigite 

Q. Now, in setting any value on that, have you 
—withdraw [611] the question. 

You are using the California Barrel road now, are 
you not? Agee liat s nicat. 

Q. Are you paying any toll? 

A. Yes, 30 cents a thousand. 

Q. That is a maintenance charge, is it not? 

A. It is a maintenance charge. 

Q. But actually, as far as toll is concerned, you 
are not paying any toll? 

A. Well, they call it maintenance charge, but it 
is part maintenance and part toll. 

Q. Have you given any consideration to the re- 
action of California Barrel or the State Park in the 
event that you endeavor to make the balance of the 
road a toll road for yourself? 

A. Yes, I have. 

Q. And what conclusion have you come to? 

A. Well, I have come to this conclusion, that in 
the first place, for the salvage, why, that plant 
would be either up here, where we started to level 
the land, build the plant—up there. Well, that is the 
most practical place. There are two or three other 
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locations. If that is the case, we don’t use any Cali- 
fornia Barrel road. 

Q. That’s right. [612] 

A. But if we—and everything from here on up, 
all these roads from here on up come this way any- 
way, because all this in here, our truckers would 
always rather go this way to Arcata than they would 
to go out this way, see, so it would only be this 
small amount down here that it would be considered 
in what you are talking about. Well, now, if we 
wanted to come out from here, and some timber we 
bought or from somebody else, and wanted to use 
this half a mile of California Barrel’s road, we 
either have to make some arrangements with them, 
or else come up around here. We would also have 
to make arrangements with the Park. However, I 
don’t think the Park would object. because I don’t 
think they care who uses it, if they let us use it at 
all. 

Q. What do you think the reaction would be as 
to the Forest Service, if you were using the balance 
of that road, that is, going out the north, now, vou 
are talking about, all this timber going to the 
north ? A. Yes. 

Q. If you made a toll out of the balance of your 
road, and after taking that into consideration 

Mr. Phelps: If Your Honor please, I hesitate to 
stop this, but it is speculative, it is assuming a state 
of mind of someone else, it is hypothetical, incompe- 
tent, irrelevant and immaterial. 
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The Court: What does he think the attitude of 
the Park [613] would be? 

Mr. Rank: Well, if the Court please, if a per- 
son is going to put valuations on the road—I won’t 
pursue this subject any further. 

The Court: Well, I haven’t heard anything 
about valuations of the roads. I have been taking 
down notes as to what he says is the valuation of 
the worked over land and the valuation of the so- 
called virgin land, in value. I suppose he is taking 
the roads into consideration. But I don’t know how 
you can value the road separately. The testimony 
shows, I think there is some testimony as to what 
the cost of it is. 

Mr. Rank: You can just be seated, Mr. Wilson. 
We won’t pursue the road question any further. 

Q. (By Mr. Rank): Now here is a subject I 
hesitated to pursue any further, but there are one 
or two questions I want to ask, and that is on the 
question of reciprocal rights-of-way. I think I 
should ask them. : 

Mr. Wilson, you asked, did you not, California 
Barrel, or rather, withdraw the question. 

California Barrel asked you for a right-of-way 
across the Ward lands to remove some of their tim- 
ber that they own or are purchasing from Sage in 
Section 24, Township 2? 

A. No, they never 

Myr. Rank: Just a moment, Mr. Wilson. [ous] 

The Witness: Excuse me. 

Mr. Phelps: I wall object to that, if 7 VYour 
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Honor please, as incompetent, irrelevant and imma- 
terial; California Barrel isn’t involved here. I think 
we are going down endless alleys. 

Mr. Rank: I will explain the purpose of it, if 
the Court please. 

Mr. Phelps: We are going into things that don’t 
relate to this action. Object further on the ground 
it 1s Incompetent, irrelevant and immaterial, it is 
not proper cross-examination, no proper founda- 
tion. I object to it. 

Mr. Rank: TI will explain the purpose of it and 
take whatever ruling the Court wants to make. The 
testimony has been, of course, the claim that there 
Is a reciprocal right-of-way agreement existing be- 
fore Wilson got into the property, which gives any- 
body logging yellow, let’s say, the right to cross the 
green and the green to cross the vellow (indicating 
chart.) Mr. Wilson. representing the buyers of the 
yellow and the green, has turned down requests by 
other owners in the vellow to cross his greet. Now 
—which would indicate that there was not in fact a 
reciprocal right-of-way agreement, because, had 
there been, they would have the right-of-way. Now 
that is the sole purpose, I will take whatever ruling 
the Court wants to make on it. I don’t want to pur- 
sue these things any further. 

The Court: I see the witness shook his head 
‘““no.’’ [615] I think he probably wants to deny that. 

The Witness: That’s right, I never turned down 
anybody’s rights-of-way. 

Q@. (By Mr. Rank): Isn't it a fact that Bit. 
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Warren of California Barrel asked permission to 
eross your property there, Ward property ? 

A. No, he asked permission to use our roads 
that were built in there, with an agreement with 
them to take out their fir also. Now we have no 
objection to them using, of them building their own 
roads, rights-of-way, but we weren’t going to let 
them use roads that cost $20 a mile, that we built, 
to take out their timber and our timber and just let 
them go in and use those roads, which is certainly 
a lot different than rights-of-way. Now after we 
built the roads in there and tremendous expense, we 
could log and we have been logging for them for 
years very successfully. 

The Court: All right, you have answered the 
question. 

Mr. Phelps: All right. 

Q. (By Mr. Rank): All right. The same ques- 
tion, then, Mr. Wilson, as to Arrow Mill, the same 
situation existed there, did it not? 

A. That’s right. 

Q. They were also buyers of fir from Sage? 

A. That/srighite 

Q. And they asked you for a right-of-way, or 
was it a vight [616] to use your road, across the 
Ward lands, Sections 17 and 18? 

A. Same thing would apply, that we have no oh- 
jection to them building roads, but we wasn "t going 
to let them use our expensive roads. 

The Court: You were willing to give them a 
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right-of-way, but you didn’t want them to use your 
roads without compensation ? 

A. If they paid us, and they were logging it so 
eheap—— 

The Court: All right, we have the answer. 


(Conversation between counsel out of hearing 
of the Reporter.) 


Mr. Rank: If the Court please, we ask to be 
marked for identification a letter from Interna- 
tional Pacific Pulp and Paper Company, or rather. 
addressed to them, from Union Bond and Trust, 
and accepted by Ah Pah Redwood, all signed bv 
Mr. Wilson, and I had requested before the hearing 
today, the original of the letter. Counsel states they 
couldn’t find the original, but there would be no 
question about the identification of this letter, and IT 
would like to have it marked as Defendant’s next 
in order and I will explain the purpose of it. 

The Clerk: Defendant’s Exhibit AF marked for 
Identification. 


(Whereupon, document referred to above 
and identified further hereinafter was marked 
Defendant’s Exhibit AF for Identification 
only.) [617] 


Mr. Rank: It is a letter really amounting to an 
attempt to exchange rights-of-way between the own- 
ers of the Sage ‘‘B’’ property, that is that vellow, 
and Union Bond and Trust as the owners, and I 
say ‘‘owners’’—they are really, then he is in both 
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places, of the Ward ‘properties. Also with language 
as to the exchange. And the date is September 29, 
1947. The purpose of the offer is the same, that if 
there were, these parties understood there was a 
mutual right-of-way, there would be no necessity of 
an agreement of that type. 

Mr. Phelps: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: You are offering it in evidence? 

Mr. Rank: Well, I am not offering anything in 
evidence. I asked it be marked for identification. 

The Court: Oh, all right. 

Mr. Rank: Now, Mr. Mills, there are several 
documents I have requested of you. Do you have 
the allocation of the monies received in the Hull 
sale and also do you have the bank statements of 
the Los Angeles branch ? 

Mr. Phelps: We have them, the allocations and 
bank statements, but we think it is incompetent, ir- 
relevant and immaterial. 

The Court: What do you want them for? 

Mr. Phelps: And no proper foundation. 

Mr. Rank: Yes, I will explain on the allocation 
of the [618] Hull payment, that I haven’t seen it. 
T have just been trying to get it since our deposi- 
tions, for that matter. 

Mr. Phelps: Well, let’s be clear. I mean, I have 
already said on that that it was a matter that had 
to be threshed out in court. 

Mr. Rank: Well, no, the understanding was that 
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that allocation was to be submitted to me, my un- 
derstanding of it. But that’s neither here nor there. 

Mr. Phelps: Well, if for one 

The Court: What do you want it for now? 

Mr. Rank: Yes. The purpose of it is this, that 
in 1951 Union Bond and Trust sold the Ward prop- 
erties, together with other properties, to Ralph 
Hull, received at that time a Holy payment of a 
million dollars. 

The Court: What year? 

Mr. Rank: 1951. A certain proportion of that 
million dollars was allocated to timber. It is our 
belief and our theory that under the question of the 
framing of a decree as to restitution of money, that 
any money received of that type, of that nature, in 
that fashion by the vendee is money than can be 
considered as part of the reasonable value of the 
use, for example, or money that can be considered 
as a profit having been accruing to the vendee, 
which the Court should take into consideration as 
the sole question of amounts there, determination 
on the matter of the question of punitive [619] dam- 
ages; that is, damages by way of punishment to the 
vendee. And therefore it is our intention to show 
that, and together with certain other monies derived 
by Union out of this land. 

The Court: You say this is a profit that the ven- 
dee made? 

Mr. Rank: Yes. 

The Court: In 1951, by selling part of the tim- 
ber? 
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Mr. Rank: Out of the selling, yes, the sale of 
these particular lands. 

The Court: Part of them? 

Mr. Rank: Well, he actually sold them all mn 
April of 1951 and then took them back in Decem- 
ber. But these land were all sold in that sale. 

The Court: You mean he received some pay- 
ment on account and then had to take them back? 

Mr. Rank: Yes, the facts were that he received 
a millon dollars down payment, starting in April 
14th, around in that date, April or May, and then 
served a notice of default on August 12th and re- 
took the properties, I believe, early in December 
om 10508 

Mr. Phelps: It is fair to say it was taken back 
by agreement. 

Mr. Rank: Well 

Mr. Phelps: Well, let’s not leave any false im- 
pression. 

Mr. Rank: Yes, there was logging, there was 
logging up there by the purchaser, Ralph Hull, by 
this other man that [620] came in. 

The Court: Well, who did he make his pay- 
ments to, to the Union, or to—directly to Ward? 

Mr. Rank: Well, we are not talking about 
stumpage payments in this, whether he made stump- 
age payments to Union. We don’t know and that 
isn’t part of this case. The theory is that the Union 
Bond and Trust received ‘*X’’ number of dollars 
which came from the sale of these properties, this 
Ward property we are talking about, and that is 
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part of the money he received out of these proper- 
ties, and therefore should be taken into considera- 
tion and could be taken into consideration in deter- 
mining whether or not there has been punitive dam- 
ages. 

The Court: Well, that would be a little lawsuit 
in itself, wouldn’t it? How are you going to dete1- 
mine how much of that he actually got, that some 
of the limber is taken out and there’s that much? 

Mr. Rank: No, out of this down payment only, 
and I asked Mr. Wilson in bis deposition if that 
had been allocated as between timber and plants. 
and he said it has, and I asked for that allocation. 
A certain amount of a million dollars to timber and 
a certain amount of the million dollars to plants. 
We are just interested in the amount to timber. 

The Court: Well, using vour own expression, the 
only value that it might have would be that the 
vendee received ‘‘X-dollars’’ as you say, on a con- 
tract, which reverted to it [621] subsequently. 

Mr. Rank: Yes. In other words, he got the 
money out of the timber and 

The Court: You think that is a consideration 
that the Court should have before it in connection 
with the determining the rights of the parties? 

Mr. Rank: Oh, I think this—Yes, without car- 
rying this too far. 

The Court: Well, is there any dispute about that 
fact as stated so far by Mr. Rank? 

Mr. Phelps: There is no dispute about the fact 
that the down payment was made. It becomes eom- 
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plicated from there on. Breaking it down, it’s an aec- 
countant’s job. I think if you start doing this, it is 
going to take us two or three days to unravel. I 
can’t see its materiality, because the sale included, 
of course, the plant down in Compton, it included 
more than just Union Bond and Trust Company, 
Coast Redwood Company. It was the sale of their 
assets, their plant, as I understand it, and to me 
it has no relevancy on the issue in which counsel 
is purporting to offer it. I can’t see further 

The Court: That is all it really goes to, Mr. 
Rank, is the question of what, if any, profit the ven- 
dee made during the operation of a contract, no 
matter how he made it, whether he made it by log- 
ging operations or by sale, and then recooped [622] 
into the property or not, the amount of the profit 
that the vendee made out of the contract, you think, 
is a consideration in connection with the determina- 
tion of this case? : 

Mr. Rank: Yes, I really do. I really do. 

The Court: Well, then, wouldn’t you have to 
know the extent and nature and amount generally of 
the profits that were made during the whole opera- 
tion, if any, by the vendee under this contract ? 

Mr. Rank: It would be helpful, but I am not 
going to try to go that far. 

The Court: Then I don’t think it is fair to pick 
out one isolated item. Maybe he lost some money 
on some years of the logging operations, and then 
he made some money on this deal, and then he lost 
some money or he broke even on something else. 
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Mr. Rank: Isn’t that up to them? In other 
words 

The Court: Well, I don’t think—that would be 
unjust. [ mean, I don’t think you can open that 
kind of a Pandora’s box and then after you let 
all the bees out, then the other fellow has to catch 
them. That doesn’t strike me—offhand, I don’t see 
that whether the vendee made or lost money in the 
operation of this contract is of any great mate- 
riality. 

Mr. Rank: No, there’s another way, I think, that 
the testimony shows this. I think it is already mm. In 
fact, I am sure it is. That Union Bond and Trust 
Company sold all [623] of the logs coming off this 
land to Coast Redwood for $5.00 a thousand, save 
and accepting those logs that Union Bond and 
Trust removed since June of last year. So we have 


accepted that. 

In other words, we are not going to endeavor by 
any stretch of the imagination to go mto the profit 
or loss of Coast Redwood and A. K. Wilson Lut- 
ber Company following those logs through, but in- 
sofar as Union Bond and Trust is concerned, it re- 
ceived $5.00 a thousand, the same as it paid Wards, 
with the exception of the logs removed by it from 
June of last year to the date of completion. So it 
is our intention to have facts on which we can argue 
that Union Bond and Trust broke even on these 
$5.00 logs, it made the profit that we can show on 
the logs it logged. ‘That’s already been testified to 
by Mr. Wilson in the deposition. And then another 
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item of profit is this allocation of the Hull sale. So 
it’s all very—I mean, it may be that the allocation 
is too complicated for us to go into, I understood 
from the deposition that Internal Revenue had 
made an allocation and it was a simple matter to 
take that allocation as between timber and plant. 

The Court: Well, because you developed it in the 
deposition doesn’t mean necessarily it is admissible 
in evidence. 

Mr. Rank: No, I appreciate that. I am talking 
about the [624] difficulty: 

The Court: I don’t see that it has any materi- 
ality at all whether the vendee made a profit or not. 
What has that got to do with it? He is either in de- 
fault or he isn’t in default. 

Mr. Rank: Remember, if the Court please, we 
are the defendant’s in this action. They are the 
plaintiffs. They are the defaulting vendees and they 
are the plaintiffs. They have asked to quiet title, 
to their interest, and they are the ones upon whose 
shoulders rests the burden of proof in this matter. 
It is their burden to plead and prove first of all 
facts as to the type of default, whether it was wilfull 
or not. 

The Court: Well, they just anticipated you 
when they brought the suit. We have that situa- 
tion constantly in the patent litigation 

Mr. Rank: That’s all right. 

The Court: 
a declaratory aetion—— 

Mr. Rank: Be that as it may. 


that the alleged infringer brings | 
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The Court: ———to meet the infringement suit. 
But the same issue has to be determined. It doesn’t 
make much difference. 

Mr. Rank: Be that as it may, they are the plain- 
tiffs. Now the question, if—and I have said this a 
half-dozen [625] times, Your Honor—if it becomes 
a matter of finding that it is a wilfull default, then 
a decree of restitution of payments, of some type, 
has to be made. In order for the Court to frame 
that decree, it must have facts to frame it, so it is 
not, does not result in punitive damages to the ven- 
dees under the rules, damages by way of punish- 
ment. Now it is certainly a matter that the Court 
should take into consideration, that which the ven- 
dee has received off the property while he has been 
operating it. Now we are not attempting to show 
everything he has got, but it is our plan to show that 
certainly as to the logs that were taken out since 
June Ist of last year, the per thousand profit, and it 
is very simple, Mr. Wilson testified to it in his 
deposition and we are going to offer that. This other 
matter, it may be too complicated by way of proof 
to offer, but as far as the theory of it being admis- 
sible is concerned, under that problem of law, I 
don’t think there is any question. And as I say, I 
understood from the testimony in the deposition 
that it was merely a matter of a record, one page, 
or one sheet Jike that, timber so much and plant 
so much. That that would be a simple matter to 
offer. I find now we have a stack of computations, 
which of course we are not going into. But the 
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question will arise on my very next questioning of 
the witness, and that is as to the proflt per thou- 
sand on logs that he made, the Union Bond and 
Trust made on the [626] June—— 

The Court: Well, I have no objection to the fact 
going in, if it can be done simply, and then we can 
determine, if you think there is some relevancy of 
that to the issue, determining that question later. 
But I don’t know about this. 

Mr. Rank: let the question of the Hull alloea- 
tion rest until I have had a chanee to examine the 
documents, certainly not during Court hours here. 

The Court: Gentlemen, I am not going to let 
this case drag along for further investigations in 
the matter. The issue, it seems to me, is a simple 
one, I mean comparatively simple. No case is sim- 
ple. It is just a question of whether or not the na- 
ture of the default that occurred here—that’s really 
all there is to it. Now there may be some more com- 
plications as to matters that may be taken into ac- 
count in molding the decree, depending upon the 
finding as’ to the nature of the default, but that may 
have some materiality. I am not sure of that now. 

Mr. Phelps: Well, its materiality, as I—— 

The Court: Well, there is no question that it is 
agreed that a million dollars was received ? 

Mr. Phelps: There is no question about that. 

The Court: There was a down payment of a 
million dollars, they opened up this Hull contract 
for a while, and then eventually, because of ecireum- 
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stances which we don’t need to [627] inquire into, 
the property was taken back, is that right? 

Mr. Phelps: By agreement, by agreement 
and. 

The Court: So far there is no dispute about that. 

Mr. Phelps: That’s right. 

The Court: Now the remaining question is, how 
much of that million dollars was a profit, is that 
right? 

Mr. Phelps: Yes, but then you get into the ques- 
tion-—— 

The Court: No, no, I am just asking, that is the 
question, is it? 

Mr. Rank: That’s it. 

Mrs. Phelps: That is his 

The Court: Well, I say that, there is a—you 
ean’t agree as to how much of that millon dollars 
was a profit. 

Mr. Phelps: That’s right. 

Mr. Rank: How much of the million dollars was 
allocated to stumpage, that is the point, ves. 

The Court: Well, how much was the profit on 
the stumpage, then? [629] 

Mr. Mills: What Mr. Rank wants to know is 
how much of the million dollars is allocated toward 
properties. That contract which covered all the Sage 
lands, all the Ward lands, the two plants and a half 
million dollars worth of equipment. 

Mr. Phelps: Yes, that’s the point. How you can 
find your way all through that, and then, if Your 
Honor please—— 


688 Harold L. Ward et al., vs. 


(Testimony of A. K. Wilson.) 

Mr. Rank: May I suggest something that might 
solve this right now, if you will excuse me? 

Mr. Phelps: All right, I didn’t want to be cut 
off. 

Mr. Rank: Well, I mean, rather than argue the 
point, I have a suggestion that maybe we can go 
along with the Court on. Would the Court simply 
bear in mind that particular matter and if it comes, 
if it becomes material to the Court in framing a de- 
eree, it can request that that matter be gone into. 

Mr. Phelps: That’s satisfactory. 

Q. (By Mr. Rank): Now on the question of the 
logging profit, to make it very short, Mr. Wilson, 
you testified m your deposition that your profit on 
both fir and redwood logs by Union, while Union 
Bond was operating, was from $20 to $25, is that 
about the correct amount? 

Mr. Phelps: I am going to object to that as in- 
competent, irrelevant and immaterial, if it is for the 
purpose of showing as counsel has just announced, 
in the purpose of the last question, because of 
eourse it would be just but one item. It doesn’t fol- 
low through. If it is for the purpose he has 
just [630] announced for the last question, then that 
brings in again the question of our going further 
and showing the losses which there have been. If 
your purpose is just to show, if you have some lim- 
ited purpose in mind, that doesn’t go to that issue, 
that you have just announeed on so-called cumula- 
lative damage theory, I would consider withdrawing 
the objection. 
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But insofar as—if your purpose is general, in- 
eluding what you just offered as a purpose for the 
last question, then I will object. 

Mr. Rank: I don’t think 

The Court: I don’t know what that means. 

Mr. Rank: I don’t follow that. 

Mr. Phelps: Well, I don’t see what profit has 
to do with this. As I see this, Your Honor, I have 
stood by and said nothing about counsel’s repeated 
interpretation of these cases, and I have always 
been at the point where to say something would have 
prolonged the matter further. But I don’t agree 
with counsel’s statement as to the unjust enrich- 
ment. 

As I see it here, under these cases, the unjust 
enrichment would come to the vendor, who would be 
taking back property that is worth more when he 
agreed to sell it at the original price. 

The Court: I understand. 

Mr. Phelps: That is my conception of it. 

Mr. Rank: I think you are wrong in that. But I 
am not [631] going to argue it. 

Mr. Phelps: Well, neither of us is going to 
argue it. But I don't see it that way, and 

The Court: Well, there can’t be any—as I see 
this contract, and I have tried some oil cases that 
involved similar situations, there can’t be any un- 
just enrichment to a vendee under a contract. It is 
impossible, because he has contracted to pay a cer- 
tain amount of money upon the theory that he is 
going to make some money on it, and he can’t enrich 
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himself in any way as long as he has performed the 
contract. That is, he can’t unjustly enrich himself. 
The only time the doctrine of unjust enrichment 
comes into effect is if there is a forfeiture. 

Mr. Phelps: That’s right. 

The Court: I don’t see that’s applicable other- 
wise. I don’t see that that has anything to do with 
it. But I don’t know whether that is Mr. Rank’s 
point or not. That is what you said. 

Mr. Phelps: Well, I assume that is his point. 
Tf he will tell me of another purpose, I will be glad 
to entertain the suggestion. But I can’t think of any 
other point. 

The Court: What does he mean by—what did 
you say, $252 

Mr. Rank: $20 to $25. 

The Court: A thousand ? [632] 

Mr. Rank: A thousand profit on the sale of logs. 

The Court: Do you mean gross profit on these 
particular logs that came from the Ward property? 

Mr. Rank: Well, it is net profit on these partic- 
ular logs that came from the Ward property. That’s 
the question. 

Mr. Phelps: But again, not bonund—then you 
have to follow this 

The Court: Let him answer the question and get 
it in the record, whether that is so or not, and then 
we will argue the rest of it out at some later time. 
At the moment, I don’t see it makes any difference 
how much profit the vendee makes. 
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Mr. Rank: Well, possibly not, but I think it may 
become material. 

Q. Mr. Wilson, is that a fact, that your testi- 
mony was that you made a minimum of $20 a thou- 
sand profit on all the logs removed from the Ward 
properties after stumpage? In other words, that 
was after stumpage and all other costs? 

A. Well, as I recall, you asked me some ques- 
tion 

The Court: Read him the question and answer. 
I don’t want to listen to all these speeches any more. 
We have got to get this case along. Twenty minutes 
on this one question here, one fact. Can’t you get 
something specific to ask him? 

Mr. Rank: Yes, I thought I did ask him that. 

The Court: Well, then, if you are talking about 
something in the deposition, then read him the ques- 
tion and the [633] answer and ask him if he said 
that. 

Q. (By Mr. Rank): The question in vour depo- 
sition is as follows: 

‘What was your direct profit on a thousand feet 
of fir logs and a thousand feet of redwood logs? 

‘“Answer: Our direct profit on a thousand feet 


of fir logs? 
‘Question: Your average. 
‘““Answer (Continuing): Would be, I believe, 
$20, $25, over and above the stumpage we paid.” 
The Court: Now, did you give that testimony? 
Mr. Phelps: And it is understood my objection 
goes to this line. 
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The Court: Yes, subject to the objection as to 
materiality. 

The Witness: That was just a horseback state- 
ment. I didn't have any figures to quote him. I said, 
I believed that is about what it was. 

The Court: That is what you said in the depo- 
sition ? 

The Witness: Yes. 

Q. (By Mr. Rank): And you said the same as 
to redwood, is that correct ? 

A. Yes, I said our profits would probably be 
about, would be about that much. 

Q. Yes. 

A. I believe. But I have no fact to back that up. 

Q. Now, on thing further, Mr. Wilson. Do you 
recall now the [634] approximate date that you first 
heard about the information being given to Mr. 
Harvey out of which he planned and prepared 
those reports ? 

A. What reports do you refer to? 

Q@. Well, the information given to Harvey up in 
the woods, when did you first hear about it? 

Mr. Phelps: What do you mean by that? What 
information ? 

Mr. Rank: When did he first know about the 
information that was being given to Mr. Harvey 
by the scaler in the woods. 

A. Well, My. Harvey has been getting informa- 
tion up there for years. 

Q. (By My. Rank): Mr. Wilson, when is the 
first time you knew about it, heard about it? : 
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A. Qh, I knew about him getting information, 
some kind of information right along, but what I 
think you are probably referring to is this weekly 
report? 

Q. Yes. 

A. That he was given, which J learned about 
that, oh, I think this last spring or summer some 
time, when I first learned he had been getting that 
for a year or so. But that particular report, I knew 
he had been getting information all the time, what- 
ever information he wanted he was getting. 

Q. I am referring solely to this particular re- 
port, and to refresh your memory, would you say 
it was some time between May 12th and June Ist, 
or at least after May 12th; that is the sole [635] 
purpose of the question. 

A. Well, I don’t know. I don’t recall now, be- 
cause he has been getting reports all along, and we 
were glad to give him any information he wanted. 

Q. May I call your attention to your deposition, 
Mr. Wilson—I don’t want to labor this point, Mr. 
Wilson, but—— 

Mr. Phelps: You show me the part and I will 
stipulate. 

Mr. Rank: Page 223. 

Mr. Phelps: Show me where it is. 

Mr. Rank (Indicating): Here. I asked him 
about it down there. 

Mr. Phelps: You read it and we will stipulate 
that the question was asked and the answer given. 

Mr. Rank (Reading): 
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‘‘Question: About when did Monier tell you of 
this information being given to Harvey with ref- 
erence to May 12th, let us say, approximately? 

‘‘Answer: Well—— 

‘‘Question: As nearly as you can remember. 

‘‘Answer: Well, I think it was after May 12th 
or about that time. Now that’s about what I think. 

‘Question: My recollection is that on June Ist 
in Los Angeles he testified it was a week before 
that that Monier had told you. 

‘‘Answer: Well, I don’t know. [636] 

‘‘Question: Approximately that time. 

‘‘Answer: I don’t know. 

‘‘Question: Do you have a transcript of the tes- 
timony, Mr. Rank? I have got part of it. This is 
off-the-reeord. 

‘‘Answer: Well, that is getting closer. I said one 
time it was a week before June Ist and now it is not 
too far away from May 12th, but that is getting 
close.’’ 

Mr. Phelps: Stipulate those questions were 
asked and those answers given. There were some 
others on the same subject but I will have to find 
them, I guess. 

Mr. Rank: That is all) 637] 


Redirect Examination 
By Mr. Phelps: 


Q. Now, Mr. Wilson, first of all, sir, with respect 
to certain tenders which were made after May 12th, 
1954, will you state whether or not you tendered 
payment for the logs which had been removed after 
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November and December of 1953 through and in- 
cluding the date of the termination of the contract? 

Mr. Rank: Just a minute. 

Mr. Phelps: Why don’t we 

Mr. Rank: J think that has already been cov- 
ered by a stipulation. 

Mr. Phelps: What we don’t have are the docu- 
ments, and I have them here, Mr. Rank, including 
the letters of transmittal. We will put them in as 
one exhibit. 

My. Rank: You don’t have our replies? 

Mr. Phelps: Yes, I think the replies in every 
instance are there. 

Mr. Rank: We ean check that anyway. 

Mr. Phelps: I will offer in evidence as Plain- 
tiff’s exhibit next in order a series of letters with 
photostatic copies of checks and letters of reply 
commencing May 19, 1954, and extending through 
August 4, 1954, as plaintiff’s exhibit next in order. 

The Clerk: Plaintiff’s Exhibit No. 18 introduced 
and filed into evidence. [638] 


(Thereupon, letters, checks and replies iden- 
tified above were received in evidence and 
marked Plaintiff’s Exhibit No. 18.) 


Mr. Phelps: Now, may I state this, if Your 
Honor please: One of the checks that appears as 
part of this exhibit now is a check for $5,950 dated 
July 23, 1954, and, Mr. Rank, vou will recall that 
on the pre-trial conference I had stated to vou and 
had stipulated as a fact that that had not been ten- 
dered. I was in error. I find that it had been ten- 
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dered, so that all the payments had been tendered, 
and there is your letter returning the original check 
to us. May we correct that fact, sir? 

Mr. Rank: Yes, whatever is the fact. 

Do you have the bank statements that I re- 
quested ? 

Mr. Phelps: Yes. 

Mr. Rank: May we examine them at some time? 

Mr. Phelps: Yes. 

One other thing, Your Honor: That last check 
has never been cancelled and voided; I don’t know 
whether is should 

Mr. Rank: We won’t take it. 

Mr. Phelps: JI don’t know whether the Clerk 

The Court: If it once gets in the Clerk’s hands, 
it will take an act of Congress to get it out. 

Mr. Phelps: I think that is a fair statement, if 
Your Honor please. All right. [639] 

The Court: This correspondence, so that I won’t 
have to go into it in detail, is the correspondence 
tendering payments in the period from May to Au- 
gust, 1954? 

Mr. Phelps: That is correct. 

The Court: Were all of these checks that were 
tendered not accepted ? 

Mr. Phelps: They were not accepted and re- 
turned. 

The Court: They were returned with the letters 
returning them? 

My. Phelps: The letters returning them are all 
included in the same exhibit. 


Union Bond & Trust Co. 697 


(Testimony of A. K. Wilson.) 

The Court: What is the total of the checks? 

Mr. Phelps: Those checks total—the first one 
is $1,281.87. The next check is $18,989.05. The next 
check is $9,102.82, and the final check is $5,950. 

Mr. Rank: And they were delivered and covered 
logs removed during what months? 

The Court: I was just going to ask that ques- 
tion. 

Mr. Phelps: All right. It appears that the first 
eheek for $1,281.87 
The Court: From what period to what period ? 

Mr. Phelps: The first one is for a_ balance 
claimed to be due for logs removed during the 
month of December. 

The Court: Balance of December? 

Mr. Phelps: That is right. The next is for 
$18,989.05 [640] for January and February, 1954; 
the $9,102.82 is for logs removed during the month 
of March, 1954; and the final one, $5,950, is for 
April, 1954. 

Mr. Rank: Myr. Phelps, m order to complete this 
record—is that the last check? 

My. Phelps: Yes. 

Mr. Rank: In order to complete this record, 
would you stipulate, No. 1, that there has been no 
tender made for the balance due for logs removed 
during June to October, 1953? That is now admitted. 

Mr. Phelps: There has been no tender? 

Mr. Rank: Yes, by check. 

Mr. Phelps: By check? I will stipulate that 
there has been no tender made because there has 
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been no demand for performance under the terms 
of the contract, and we have come to a legal matter 
that we can take up later. 

Mr. Rank: Yes. 

The Court: This is a total of about $35,000, and 
there is also an equal amount covering the months 
from June to October? 

Mr. Rank: That is correct. 

The Court: That brings it up to $70,000? 

Mr. Rank: That is correct. 

One thing further: And that is a stipulation that 
there were no reports covering those periods, those 
months that are [641] included in the exhibit just 
offered; in other words, that we have received no 
reports from Union Bond & Trust Company giving 
us the quantities of logs removed? 

Mr. Phelps: Will you give me an oportunity 
to check that? 

Mr. Rank: Yes. That is the fact. 

My. Phelps: I will check that, and if it is true 
certainly we will stipulate with you, but I don’t 
know at the moment. 

Mr. Rank, do you have the return of the attach- 
ment of the Marshal on the attachment in this ac- 
tion? I want to prove that. 

Mr. Rank: I think it is in the original file. We 
have no return. 

Mr. Phelps: May I ask for the onginal file, then, 
if Your Honor please ? 

The Court: Here it is. 
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Mr. Phelps: I don’t turn quickly to it, but we 
ean search for it during the recess. 

The Court: What is it you want to find out? 

Mr. Phelps: I want to point out the amount of 
cash that has been attached by writ of attachment 
out of this Court; the exact figure it is, some twenty- 
one thousand dollars 

The Court: Didn’t vou make an agreement as to 
that at pre-trial? 

Mr. Phelps: We did; we agreed that it would be 
pursuant [642] to the return. 

Mr. Rank: Neither of us had the exact amount. 

Mr. Phelps: We neither of us had the exact 
amount. We agreed it would be in accordance with 
the return. 

The Court: How much was it, approximately ? 

Mr. Phelps: $21,000, aproximately. In fact, our 
stipulation said it was approximately $21,000, sub- 
ject to correction by the return of the Marshal. 

Q. The next thing, Mr. Wilson, I show you 

Mr. Rank: We will stipulate that vou received 
it from the Belcher Abstract & Title Company and 
we won’t question the identification of it. 

The Court: What does it say? Tell me what it is. 

Mr. Phelps: These, if Your Honor please, are 
two title reports covering two parcels of land 
owned by the Union Band & Trust Company in fee 
and not subject to this litigation or any other litiga- 
tion, and the title report from the Belcher Abstract 
& Title Company shows there was a writ of attach- 
ment issued’ in the amount of $79,394.70 in favor 
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of Harold L. Ward, et al., against Union Bond & 
Trust Company, dated May 28th, 1954, recorded 
June 8, 1954, in Book 294 of official records, page 
624, issued out of the United States District Court, 
Northern Division. That is this case. 

The Court: Where are these lands? 

Mr. Phelps: Those lands are lands up in this 
area along [643] the river (indicating). 

The Court: Title of which is in the Union Bond 
& Trust Company ? 

Mr. Phelps: Union Bond & Trust Company. 

The Court: And not connected with the Wards? 

Mr. Phelps: Not connected with the Wards. 

The Court: At the time this attachment was 
levied ? 

Mr. Phelps: This attachment was also levied——- 

Mr. Rank: The report so states. 

The Court: Actually, what did you do? File a 
lis pendens? 

Mr. Rank: We filed a lis pendens, but we didn’t 
issue a writ of attachment. Our instructions in the 
attachment were intended to attach the Union Bond 
interest in the Sage ‘‘B’’ lands, that is all we in- 
tended, and that 1s all we instructed the Sheriff or 
Marshal to attach. 

The Court: Have you got the records of the at- 
tachment ? 

Mr. Rank: No, Your Honor, but we do have 
our instructions to the Mayshal. 

The Court: Why don’t you get the Marshal to 
bring in his return and we will find out what it is. 


: 
: 
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Mr. Phelps: Let’s do that. 

The Court: Don’t bother with title company 
reports. 

Mr. Cook: I object to it on the ground that is 
hearsay, if Your Honor please. 

Mr. Phelps: The additional thing I wanted to 
point out [644] for Your Honor’s consideration—— 

The Court: Can’t you save time? 

Mr. Rank: Do you have the Marshal’s return? 

The Court: Can’t you stipulate that there was 
some lien that the plaintiff asked to put upon this 
property or some property of the Union at the time 
this suit was filed? And will that cover the purpose? 

Mr. Phelps: Yes. The purpose is to show, if 
Your Honor please, that our efforts to raise money 
off this particular land have been hindered by this 
writ of attachment, and I am going to show now 
how many million feet of timber there is on that land 
and that its value is worth more than $164,000 that 
is due. 

Mr. Rank: Oh, oh. 

Mr. Phelps: I am about to show that, if Your 
Honor please, and I also wanted to offer the 
Belcher Abstract & Title Company report and ask 
that it be marked for identification. 

The Court: I see what your point is—for com- 
mercial purposes, you want to show how the title 
has been affected ? 

Mr. Phelps: Yes, if Your Honor please, for 
commercial purposes in order to raise this money 
and also 
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The Court: When was that attachment put on? 

Mr. Phelps: That attachment was levied 

Mr. Rank: After the default, after the notice 
of termination and the filing of the action. [645] 

Mr. Phelps: That is right. I think May 28th is 
when you levied it. 

Mr. Rank: I think so. 

Mr. Phelps: 1954, but we will check that for the 
record. 

The Court: Wouldn’t it be immaterial? 

Mr. Rank: That is right. [645-A] 

Mr. Phelps: I think not, if Your Honor please, 
because—and this is my sole purpose with respect 
to that, if Your Honor please—that the free assets— 
that the free assets which were owned by Union 
Bond and Trust Company and known to be owned 
by Union Bond and Trust Company that could be 
used to raise this money to pay this off, all at that 
time—this is after the notice of termination—were 
in encumbered by this writ of attachment, and it 
will be a matter here that we will argue to Your 
Honor that the filing of writ of attachment is not 
proper where there is a security transactions, and 
this is a security transaction. They had their se- 
curity. And in spite of that, they tied up $21,000 
eash that was vitally necessary and tied up property 
with 17 million feet of free timber on it. Some of 
that is subject to a deed of trust, but I wanted to 
show that. 

I also wanted to show by the same Belcher Ab- 
stract and Title Company that both of these pieces 
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of property have further exception of rights-of-way 
over and across the property set forth in reciprocal 
right-of-way agreement to Ward Redwood Company 
and Blue Creek Redwood Company and property 
owned by the Sage Land and Lumber Company, 
Ward Redwood Company and Blue Creek Redwood 
Company, as well as rights-of-way to permit access 
owned by Sage Land and Lumber Company, being 
the same rights-of-way reserved by Sage Land and 
Lumber Company and indicated in the agreement 
with Union [646] Bond and Trust Company on 
January 11, 1949. 

Mr. Rank: I think what we had better do is to 
get the Belcher Abstract and Title Company in here. 
In the first place I have the instructions to the 
Marshal, and I attached to the instructions the de- 
scription taken from the Sage ‘‘B’’ contract which 
could only possibly tie up those descriptions. 

Now there is something about this title company 
up there, they get a little free and easy, they have 
done that with you and they have done that with 
us. There is no attachment, because I appended de- 
scriptions, two or three pages of them, from the 
Sage ‘‘B’’ contract to the Marshal with the instruc- 
tions. If Belcher in their examination of the rec- 
ords up there 

The Court: That is all right. 

Mr. Cook: It is hearsay anyway, Your Honor. 
They are not admissible for any purpose. 

The Court: J think so too. 

Mr. Phelps: Let us have them marked for iden- 
tification. 
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The Court: All right. Mark them for identifica- 
tion. 

The Court: Plaintiff’s Exhibit No. 19 marked 
for Identification. 


(Whereupon, documents referred to were 
marked Plaintiff’s Exhibit No. 19 for Iden- 
tification only.) 


Mr. Phelps: Over the next recess we will check 
the return. [647] 

Q. (By Mr. Phelps): With respect to both 
those lands, Mr. Wilson—showing counsel the 
eruises—— 

Mr. Rank: Which land is this? 

Mr. Phelps: Those are the cruises covering the 
land just described in those two title reports. 

Mr. Rank: If you state that those are photo- 
static copies of the cruises I will accept your state- 
ment. 

The Court: Mark them for identification. 

Mr. Rank: Mark them for identification, because 
they are not admissible as yet in the present state 
of the record. 

Mr. Phelps: Yes. May then these cruises be 
marked for identification ? 

The Clerk: Plaintiff’s Exhibit No. 20 marked 
for identification. 


(Whereupon, documents referred to above 
were marked Plaintiff’s Exhibit No. 20 for 
Identification only.) 


Union Bond & Trust Co. 705 


(Testimony of A. K. Wilson.) 

Mr. Phelps: With the understanding that they 
are not yet in evidence, but stipulated that they are 
the cruises of the lands involved and described in 
the two title reports just marked for identification. 

Mr. Rank: Wait a minute. Well, subject to 
checking. 

Mr. Phelps: Oh, yes, any correction that may 
appear. 

Mr. Rank: That is right. [648] 

Mr. Phelps: That you call our attention to, it is 
subject to such a correction. 

@. (By Mr. Phelps): Now, Mr. Wilson, with 
these cruises in mind, we don’t care to go through 
them piece by piece—have you from those cruises 
computed the total amount of timber on the lands 
described by the descriptions in the two title re- 
ports? A. Yes; sir 

Q. What is the figure, sir? 

A. 17,605,000 feet. 

Q. Do you have an opinion, sir, as to the market 
value as of May 19, 1954, of the land covered by 
those cruises ? 

Mr. Rank: To which we will object as mass in- 
material at this time and also improper redirect, 
although I don’t like to be technical about that. 

The Court: I am not sure as to the materiality 
of this testimony generally. 

Mr. Phelps: May it be admitted subject to Your 
Honor’s ruling? 

The Court: I am in doubt as to whether the 
ability of the vendee to make the payments at the 
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time concerns us particularly; but if it does appear 
that it does, then we have some facts. 

Mr. Rank: I understand this all relates to a pe- 
riod of time commencing after the notice of termi- 
nation. [649] 

The Court: That is right. 

Mr. Phelps: Yes, and the purpose at the moment 
is to show, if your Honor please, the harassment 
that was undertaken on the part of the defendant 
which prevented and really prevented the raising of 
funds. 

The Court: Well, that would happen in any case 
where A owes B some money and B goes after him 
for it. That might hurt the credit of B, but that’s 
EUG 

Mr. Phelps: Yes, but if Your Honor please, 
where you have security, as this was secured, then 
vou don’t give out a writ of attachment. 

The Court: That might be another sort of a 
claim; in other words, you might have a cause of 
action for wrongful attachment, I don’t know. That 
is a different matter. 

Mr. Phelps: For what it is worth at the moment 
and subject to Your Honor’s 

The Court: J will allow the witness to answer 
the question subject to a motion to strike as to its 
materiality. 

Mr. Phelps: Thank you, Your Honor. 

Q. (By Mr. Phelps): Do you have the question 
in mind? A. No. What is it? 

The Court: He wants to know what the value 
of that seventeen million feet of timber is. 
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The Witness: Approximately a quarter of a mil- 
hon dollars. It is worth about $15 a thousand; it is 
redwood, fir and also [650] a little white cedar. It is 
worth about $15 a thousand, whatever that will mul- 
tiply; about a quarter of a million. 

Q. (By Mr. Phelps): Will you state to the 
Court whether any part of that land was subject 
to a deed of trust, and if so, securing what amount ? 

A. A portion of it, in facet about 80 per cent of 
it was subject to deeds of trust, but those deeds of 
trust were just for additional collateral, so in 
reality 

The Court: Additional collateral for what? 

The Witness: For a mortgage on a sawmill. One 
was a $125,000 deed of trust on a sawmill that cost 
over $800,000 to build, and these people that loaned 
the money, they didn’t know what the sawmill 

The Court: They put that as an additional se- 
eurity for a larger sum, is that right? 

The Witness: That’s right, and the seeond—— 

The Court: That is enough. 

Mr. Phelps: He wants to tell you about the 
second deed of trust. 

The Witness: The second deed of trust shows a 
hundred thousand dollars, but that was additional 
collateral for some accounts receivable that is all 
paid off, but three or four thousand dollars of being 
paid off, so that really isn’t against it. [651] 

(Recess. ) 

Mr. Phelps: May I proceed, Your Honor? 

Q. (By Mr. Phelps): Mr. Wilson, I show you 
a series of cruises and ask you if you ean identify 
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those as the Percy French cruises covering the 
Ward lands under this contract of May, 1946? 

The Court: Cruises made in 1946? 

Mr. Phelps: In—they were made—Here’s the 
date here. No, they were made, these are the Percy 
French cruises which were supplied to him, as he 
has testified, by Colonel Ed Fletcher, prior to his 
buying the property in 1947. They were made, I he- 
lieve-—— 

The Witness: In 1929. 

Mr. Phelps: In 1929. 

The Court: What do you want to show? 

Mr. Phelps: I want to show the cruise, what the 
cruise shows. I just offer these in evidence, won’t 
refer to them except later. 

The Court: Well, I don’t want to have to look 
at them unless they serve some purpose. 

Mr. Phelps: Well, they show the timber stand, 
both the virgin and the other, what it was. 

Mr. Rank: Why don’t we stipulate as to the 
amounts shown, the amount? I think we already 
have in the record what they showed on Township 
12, and we will stipulate what they show on Town- 
ship 11, as net mill cut. [652] 

Mr. Phelps: Well, we can agree on that. The 
only thing is, Mr. Rank, that I also want to show 
the quality as referred to 

The Court: Have you any objection to this go- 
ing in? 

Mr. Rank: No, no, no objection. 

The Court: Mark it in evidence and then you 
ean eall attention to what you want to. 
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The Clerk: Plaintiff’s Exhibit No. 21 introduced 
and filed into evidence. 


(Whereupon, timber cruise referred to above 
was received in evidence and marked Plain- 
tiff’s Exhibit No. 21.) 


Mr. Phelps: What I am doing, if Your Honor 
please, is, I adopted Your Honor’s suggestion of 
going through all these files, and I am now picking 
up those that complete the picture, if I may. 

The Court: I didn’t make that suggestion. I 
don’t know where you got that. I didn’t ask you to 
do that. 

Mr. Phelps: What I meant was that I took the 
time 

The Court: You don’t have to put all these docu- 
ments in unless there is some purpose to it. It just 
makes a bigger record. 

Mr. Phelps: I have a definite purpose, but what 
I meant, if Your Honor please, was, over the recess 
I did check the records to see what was in and what 
wasn’t. [653] 

The Court: All right. 

Mr. Phelps: Now, Mr. Rank, you asked for, on 
the pre-trial conference, the checks from June to 
October. I have them here. I don’t know that they 
are helpful to either of us, because they are checks 
made out directly to the bank. They show the 
amounts and they show that they were drawn on 
the Union Bond and Trust Company, but they only 
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show for purchase of cashier’s checks. If you want 
them, there they are. 

Mr. Rank: I don’t think JI asked for these, 
did 1? 

Mr. Phelps: Yes, on pre-trial. 

Mr. Rank: For June to October checks? 

Mr. Phelps: Yes. That is my understanding. But 
at any rate, they are here. Perhaps they can just be 
marked for identification. 

The Clerk: Plaintiff’s Exhibit No. 22 marked 
for identification. 


(Whereupon, checks referred to above were 
marked Plaintiff’s Exhibit No. 22 for Identifi- 
cation only.) 


Mr. Rank: I asked for the—well 

The Court: What checks are they? 

Mr. Phelps: These are the checks covering the 
stumpage payments from June to October, inclu- 
sive, of 1953. 

The Court: That’s the ones that were 
paid? [654] 

Mr. Phelps: Yes. 

Mr. Rank: I assnme that what you-mean, Mr. 
Phelps—are these offered in evidence or just for 
identification ? 

Mr. Phelps: They are just for identification. 
You can offer them if you wish; it does not matter. 

And next I want to offer, which hasn’t been done 
before, to complete the record, are just these two de- 
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fault matters which—I checked the record and they 
are not in evidence. 

Mr. Rank: This is the November and Decem- 
ber ? 

Mr. Phelps: Offer in evidence as Defendant’s 
Exhibit, as one exhibit, two letters. First, a letter 
dated December 22, 1953, and the next a letter, Jan- 
uary 21, 1954, being so-called notices of default from 
Harold L. Ward, addressed to A. K. Wilson, Union 
Bond and Trust Company. That’s Plaintiff’s Ex- 
hibit No. 2 

The Clerk: Plaintiff’s Exhibit No. 23. In evi- 
dence, Counsel ? 

Mr. Phelps: Yes. 

The Clerk: Introduced and filed into evidence. 

(Whereupon, two letters referred to and 
identified above were received in evidence and 
marked Plaintiff’s Exhibit No. 23.) 

Mr. Phelps: And out of your file (handing docu- 
ment to counsel). 

Mr. Rank: Yes. Do you have—— [655] 

(Conversation between counsel out of hear- 
ing of the Reporter.) 


Mr. Phelps: Next I want to offer in evidence a 
photostatic copy of a telegram to Harold L. Ward 
dated April 25, 1954, signed A. K. Wilson, which is 
self-explanatory, and ask that it go into evidence. 

ihe Court: What is it? 

The Clerk: Plaintiff’s Exhibit No. 24 intro- 
duced and filed into evidence. 
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The Court: Let me see it. 


(Whereupon, telegram referred to above was 
recelved in evidence and marked Plaintiff’s Ex- 
hibit No. 24.) 


Mr. Rank: Is our April 15th letter in, to which 
that is a reply? 

Mr. Phelps: Yes, yes, that’s the reason. 

Mr. Rank: I was going to put that whole thing 
in. 
Mr. Phelps: I am doing it. What I am doing is 
just picking up the loose ends of those letters, 
where they refer to a letter and it is not in evi- 
dence. I have undertaken to do that. 

And then 


(Conversation between counsel out of the 
hearing of the Reporter.) 


Mr. Phelps: Two letters of October 6th, 1953, 
and a reply [656] thereto of October 12, 1953, first 
addressed by Paul A. Owens to Harold L. Ward, 
and Mr. Ward’s reply with respect to the February 
and March shortages, and offer that in evidence as 
Plaintiff’s Exhibit next in order. 

The Clerk: Plaintiff’s Exhibit No. 25 intro- 
duced and filed into evidence. 


(Whereupon, letters referred to above were 
received in evidence and marked Plaintiff’s 
Exhibit No. 25.) 
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Mr. Phelps: Next I want to offer in evidence 
three letters as one exhibit, may it please the 
Court: 

A letter of August 31, ’53, from the Secretary 
to Mr. Ward to Mr. Wilson; second letter is dated 
November 18, 1953, from Mr. Ward to Mr. Wilson; 
and the third letter is addressed to Hardin, 
Fletcher, Cook & Hayes, dated March 1, 1954, signed 
Union Bond and Trust Company by A. K. Wilson, 
and I ask that these three letters be introduced into 
evidence as Exhibit next in order. 

The Clerk: Plaintiff’s Exhibit No. 26 introduced 
and filed into evidence. | 


(Whereupon three letters referred to above 
were received in evidence and marked Plain- 
tiff’s Exhibit No. 26.) 


Mr. Phelps: And finally, if Your Honor please, 
I have no other questions except on one subject, 
which J should like [657] reserved for the time being, 
for this reason, that it has entirely to do, Mr. Rank, 
with the question of damages sustained as a result 
of the attempted cancellation and shutdown, and 
my thought in not going into it with Mr. Wilson at 
this moment, is that I thought that I could pos- 
sibly shorten it, because I have some witnesses that 
will be here after Court this evening, and those 
facts that I can develop from those witnesses | 
won’t have to duplicate with Mr. Wilson, and [ can 
shorten it, possibly, down to three or four or five 
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minutes, if I do it that way, and I would hke to 
reserve that. 

Mr. Rank: We have no objection. 

Mr. Phelps: And I do have an expert that I 
want to call before the evening is over, so 

The Court: Well, you have covered a lot of 
ground there, now. Are you through with this wit- 
ness ? 

Mr. Phelps: Except for that one subject. 

The Court: What one subject? 

Mr. Phelps: Do you want to cross-examine on 
any of these subjects? The subject of the question of 
possible damages as the result of the shutdown up 
there, Your Honor. 

The Court: Actual damages to whom? 

Mr. Phelps: To Union Bond and Trust Com- 
pany. 

The Court: For the period during whieh the 
barricades were put up? 

Mr. Phelps: Yes, if Your Honor please. [658] 

The Court: How long a period is involved? 

Mr. Phelps: About a week. 

Mr. Rank: ‘Two or three days. 

Mr. Phelps: My thought is completely this, if 
Your Honor please. I thought I could shorten it. I 
don’t want to ask Mr. Wilson questions I find I have 
witnesses that can cover. I am just not going to du- 
plicate it. That was my thought. 

The Court: Aren’t the witnesses here? 

Mr. Phelps: They are not here at this moment, 
and I thought I would interview them after Court 
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and then we can shorten them. I have a witness 
I want to call at this time on the subject of 

The Court: Then you really have nothing fur- 
ther to ask this witness unless you recall him for 
something ? 

Mr. Phelps: That’s right. 

The Court: All right, that’s all. 

Mr. Rank: I have one question to ask on reeross- 
examination. 


Reeross- Examination 
By Mr. Rank: 


Q. Mr. Wilson, your testimony as to the value 
of the property under attachment, that extra prop- 
erty, fifteen—just to shorten this, Mr. Wilson, is 
that $15 valuation based on the same ideas, the same 
consideration of factors that you [659] testified that 
the timber in Township 1] was worth five fifteen. 
approximately ? 

A. Yes, and also on the basis of prospective pur- 
chasers we have that are willing to buy the timber. 
They were negotiating sales for. and had negotiated 
sales for—— 

Q. All right, two combined, let’s say. 

A. Well, yes. 

Mr. Rank: Now, Mr. Phelps, one matter I forgot 
to cover. We can cover it in our stiuplation, if vou 
will. That is, that Mr. Wilson in his deposition tes- 
tified—you want to step up here? 

Mr. Phelps: Certainly. 

Mr. Rank: That from January Ist of this year 
up until the time of the deposition that the resale 
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price that he was receiving for redwood logs was 
#54 a thousand, and for fir logs, as $52.50, a thou- 
sand; pages 206 and 207. 

Mr. Phelps: So stipulated, subject to my objec- 
tion as to its materiality. 

Mr. Rank: Yes. 

Mr. Phelps: Which has already been outlined. 

Mr. Rank: That’s all. 

Mr. Phelps: May I introduce just one other 
thing. 

Further Redirect Examination 


By Mr. Phelps: 


Q. With respect to the question of offers, what 
offers are you referring to that counsel asked you 
about? [660] 

Mr. Rank: To which we will object on the 
ground it is immaterial and hearsay. 

Mr. Phelps: You opened it up as to the basis of 
his knowledge. 

Mr. Rank: Oh, no; ob, no. 

The Court: Well, I think so. There is no end to 
this thing. I will allow it. 

Q. (By Mr. Phelps): First with respect to the 
fourteen forties. 

Mr. Rank: Well, now, I understand his testi- 
mony now was, I asked him about this extra piece 
at $15 and he said it was based upon: 

The Court: This is all subject to the objection as 
to its materiality. You are talking now about the 
property that was attached. 


: 
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Mr. Phelps: Well, I will refer to the property 
that was attached. 

Q. (By Mr. Phelps): Have you had any offers 
on that? 

A. Yes, that that you referred to. 

Mr. Rank: To which we will object as being im- 
material on the question of valuation and hearsay 
also. 

The Court: I will sustain the objection. The wit- 
ness had already testified as to the value of it. 

Mr. Phelps: All right, Your Honor. I won’t 
press it, then. [661] 

The Court: And unless somebody contradicts it, 
that’s the way it stands in the record. 

Mr. Phelps: All right, Mr. Wilson, will you step 
down? 

(Witness excused.) 


Mr. Phelps: Mr. Cobb, will you take the stand, 
please, sir? 
WwW. L. COBB 
was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 


The Clerk: Will you please state your name to 
the Court, Sir? 

The Witness: W. L. Cobb. 

The Clerk: C-o-b-b? 

The Witness: Yes, sir. 
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Direct Examination 
By Mr. Phelps: 


Q. Where do you live, sir? 

A. Santa Rosa, California. 

Q. And what is your business or occupation? 

A. Iam a timber cruiser. 

Q. And how long have you been engaged in the 
work of timber cruising ? 

A. Commercially, since 1942. 

Q. And where do you have your office? [662] 

A. In the Montgomery Building in Santa Rosa. 

Q. All right. Now, will you tell us, please, sir, 
what training and experience you have had in the 
timber work before becoming a commercial timber 
cruiser in 1942? 

A. Well, my father dealt in timber from 1908 
until 1982, and I worked with him and for him 
since high school days, and I learned to cruise when 
in high school. I fell and bucked logs and helped to 
operate a sawmill. I think I have done every act of 
logging, and estimating, buying and selling up 
to 738. 

In °42 I entered partners with Jim Holmes of 
Portland, who is an old time cruiser, and I was 
partners with him for two years. And in 1944, 744, 
45 and °46, I was County cruiser for Douglas 
County in Oregon. We helped set up about 150,000 
aeres of County-owned land and set it up for sus- 
tained yield units for different sawmills. 


. 
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In ’46 the plywood companies began coming into 
Roseburg and I beeame affiliated with one of them, 
principally, the Umpqua Plywood Corporation. I 
still maintained an office privately, though I did all 
of their cruising that they bought, about three mil- 
lion dollars worth of timber, on my work. In ’49 
the Umpqua Plywood sold and established a mill 
at Crescent City, which is a peeler plant. Then go- 
ing to Medford. I think that I probably eruised as 
much timber for buyers as I have sellers. Of course 
the County, Douglas County, was [663] primarily a 
seller. 

My work in California in redwood, particularly, 
started, I believe, in 1950. It might have been °49. 
My first large job that a mill was built on was the 
Hamilton Brothers setup in Cresent City. I cruised 
half a section 

Q. Justa moment, Mr. Cobb. Did you say Hamil- 


ton Brothers? A. Hamilton Brothers. 
Q. Don’t go quite so fast; Mr. Rank is taking 
notes. A. All right. 


Q. Will you continue, please? 

A. Later, I believe it was in ’50 or ’51, I eruised 
the Blue Creek property, at least I cruised about 
four sections, three or four sections on it, on Blue 
Creek. 

Q. Where is that? A. In this 

Q. In this area? 

A. That’s in twelve three, I believe, twelve three 
and thirteen three. 

Q. For whom did you do that? 
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A. For Ralph Hull. 

Q. All right. 

A. And I cruised the Bull property on Bear 
Creek for Pacific Veneer. I believe that was the fol- 
lowing year. Or I guess it was the previous year. 

Q. Is the Bear Creek in that general area? [664] 

A. It is now known as the Bull property. 

Q. The Bull property? A. Yes, sir. 

Q. And is that in the Del Norte-Humboldt gen- 
eral area? 

A. That’s in twelve three, I believe it is, in 
Weitchpec. 

Q. You say twelve three? 

A. Twelve three. 

Q. What—I mean, you will have to identify that 
for the record. Is that in Del Norte? 

A. Itis in Humboldt County, yes. 

Q. Humboldt County ? 

A. It’s near this particular tract, the Ward 
tract, which is in twelve two. I worked in ten two last 
year, in fir for Pacific Veneer, and I was back again 
this year about a month ago in the same general 
area for an estate here in San Francisco. In between 
these main ones I have given, are numerous smaller 
owners that I can’t recall at this time. [665] 

In °50 I came down to Sonoma Connty for Lee 
Evans and Paul B. Kelly at the time they bought 
the south portion of the Wheeler Land Company. At — 
the same time I maintained an office in Crescent 
County. I did quite a bit of work for the Hewitt 
City as well as in Roseburg and in Del Norte 
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Land Company and Henry, Barber and Markham 
at Tacoma, who were timber investors. That was 
particularly on the Burnett tract. 

And about that same time I also looked at the 
Hobbs Wall tract and the Gravecourt tract, the 
timber on Goose Creek from Red Mountain to the 
mouth of the Smith River. 

Q. (By Mr. Phelps): All right. Now have you 
also had experience in cruising burned areas and 
cruising logged-over areas for salvage jobs? 

A. On that Kelly tract in Sonoma County about 
eight thousand—about 800 acres of that was burned 
this year and I reeruised that, for the Polla Trading 
Company which owns the timber that is now being 
eut by the American Redwood Company, as fast as 
loggers finished logging each party and representa- 
tive areas, I have been checking each party follow- 
ing certain loggers for downed timber, left standing 
timber and broken logs and splits with an idea 
for salvage. I do the same thing for this Hewitt 
Land Company in Oregon. On some of their lands 
they have sold the timber as many as three times, 
and now on one particular tract it is being logged 
the fourth time. 

Q. All right. Incidentally, have you cruised some 
land which [666] was owned by the Sage Land & 
Lumber Company in Humboldt County, some fir? 

A. Yes, sir, it was in Section 9 of 12/2, for fir 
only. 

Q. That is on that map, then? 

i Yes, sir. 


Wee Harold L. Ward et al., vs. 


(Testimony of W. L. Cobb.) 

Q. All right. Now are you familiar, sir, with 
what is known in the trade as salvage operations? 

A. Yes, sir. 

Q. And will you explain to the Court what the 
salvage operation is? How would it work? 

A. A salvage operation is—in fact, any logging 
is a salvage operation, but the term generally meant 
is a re-log after a first or second logging operation. 
Ts consists to a great extent in logs and trees that 
were not merchantable at the time of the first opera- 
tion. That would take split logs, short chunks, short 
logs that could be bucked from broken pieces, leaner 
trees, then when market conditions get so it takes an 
inferior tree than at the first operation 

Q. Now, at my request, sir, did you make a 
cruise of the logged-over lands in the Ward- Wilson 
Tract in Sections 17, 18, 19, 29, 31 and 32? 

Yes, sir. 

And when did you do that? 

T ended on the 20th of November. 

By ‘‘ended’’ you mean what? [667] 
Completed. 

You finished your work on the land? 

I completed field work, yes, sir. 

When did you commence the field work ? 
The previous Tuesday. 

Who did you have working with you? Did 
vou have any assistants working with you? 

A. T had a compassman named Charles Fiscus 
of Annapolis. 


OPOrPororpop 
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The Court: You are talking about this Novem- 
ber that we are in now? 

My. Phelps: Yes, this November, 54. 

A. And with me was Silas Carr, resident for- 
ester of the Polla Trading Company and Gullala 
Redwood Company of Gullala. 

Q. And just what kind of a eruise was it that 
you made on this logged-over land? 

A. On one forty we made a 20 per cent cruise. 
We took a strip 66 feet wide on that forty, which 
was one mile long, and we went down the center of 
each two and one-half acres. And on the balance of 
the forties we took strips 66 feet wide twice through 
the forty, for a 10 per cent cruise. 

Q. Will you tell the Court what you were cruis- 
ing, what you were looking for, and what you deter- 
mined, without saving amounts, for the moment? 
What was the purpose of it? 

A. The purpose was to get what standing timber 
there was left that would be merchantable, and the 
logs and the chunks. [668] We took the logs down to 
10-inch diameter and 10 feet in length for milling 
purposes, and 30 inches in diameter to six feet in 
length for split products, pickets, posts, shakes, and 
so on. 

Q. All right. Now the area that you cruised was 
this logged-over land—about how many acres did 
it consist of 2 We have heard it referred to 

A. AsTI recall it, about 1,900 acres—1,960 acres. 

Q. If you want to use your report to refresh 
your recollection, vou can, at any time you wish to, 
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sir. A. You mean the particular forties? 

Q. No, no, just the number of acres. 1,961—— 

A. I believe 1,961 or thereabouts. 

Q. Point four zero acres; is that about right? 

A. Yes, sir. 

Q. Now as a result of the figures that you de- 
veloped on the areas that you did check, were you 
able—again without giving figures yet for the 
moment, were you able to extend them over to the 
adjoining areas that you did not check so as to give 
an average over the entire 1,960 acres? 

A. Yes, we first cruised 

The Court: You don’t have to go into all this 
detail. If the other side wants to cross-examine, they 
may. Ask him the final question, whatever point you 
want to get at. 

Mr. Phelps: Very well, your Honor. [669] 

The Court: What is it you wanted to show—the 
quality and quantity of lumber remaining on this 
area, or what was it? Ask him that question. 

Q. (By Mr. Phelps): On a salvage basis, sir, 
as of the present time, will you tell us, please, the 
quantity of standing redwood, standing fir, redwood 
logs, for milling, redwood chunks for split products, 
and fir logs? 

A. Yes, sir, on the volume per acre extending to 
the corresponding areas cruised 13,935,172 board 
feet standing redwood; 2,894,282 board feet of stand- 
ing Douglas fir; in redwood logs 14,700,996 board 
feet; in redwood chunks 1,613,015; fir logs 3,915,456. 

@. What does that total? 
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A. It totals 37,058,941 board feet. The redwood 
is in Humboldt scale both in standing timber and 
logs, and the fir is in Spalding. 

Q. All right. Now Mr. Cobb 

The Court: That is 37 million odd feet of mer- 
chantable timber left on the salvage operation? 

The Witness: Yes, sir. 

The Court: All right. 

Q. (By Mr. Phelps): Now, Mr. Cobb, on such 
a salvage operation, can you tell us from your ex- 
perience whether it would be necessary to build new 
roads for the operation or whether the existing roads 
could be used? [670] 

A. The existing roads could be used. However, 
it would be a different type of logging and milling 
operation than any that has been 

Q. What would it be? 

A. It would be primarily a small mill that would 
be portable or semi-portable. The equipment would 
be light and fast. There are several types. One is the 
bandsaw mill and the other is the Scragg type mill. 
But the whole business would be predicated on a 
light, fast operation. 

Q. All right. Now, then, from your examination 
of that logged-over area or 1,961 odd acres, do you 
have an opinion and conclusion, sir, based on your 
experience in the industry, as to whether or not the 
original logging operation was a good, clean opera- 


tion ? 
Mr. Rank: We will object to that as being im- 
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material, and hearsay as far as this witness is con- 
cerned. 

Mr. Phelps: From his observation as he saw it, 
I am asking; not anything that he received from 
anybody else. 

The Court: Is any question going to be raised 
about that? | 

Mr. Phelps: Well, if counsel isn’t going to raise 
that question and will so stipulate—— 

Mr. Rank: No, I won’t stipulate to anything 
hike that. 

Mr. Phelps: That is the trouble, your Honor. I 
want to meet it in case it is raised. If you are not 
going to raise it and you are objecting to the ques- 
tion on the ground that it [671] is immaterial, I 
won’t press it other than to have the record show 
that I attempted to elicit the information; and if 
you want to object and will so advise and the Court 
rules against me, that is all I can do on that. 

Mr. Rank: I will withdraw the objection, Mr. 
Phelps. I don’t want to stop you. 

Mr. Phelps: Well, is there an issue on that? 

Mr. Rank: There may be, Mr. Phelps. 

Mr. Phelps: Well, then, I think he should be 
permitted to answer. I don’t know just what it is, 
but I am anticipating, vour Honor. 

The Court: Well, it is evident we are trying 
everything that the parties had to do with one an- 
other. 

Mr. Phelps: I don’t mean to do that. 

The Court: Counsel are attempting to do that. 
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Mr. Phelps: I don’t mean to do that. 

The Court: I am not going to pay attention to 
all of that because I am here in that capacity. 

Mr. Phelps: I am perfectly willing to withdraw 
it if it isn’t in issue. 

The Court: Well, what is your answer to that? 
Was it a good operation? 

The Witness: That was a clean operation, yes, 
Siii: 

Mr. Phelps: You may cross-examine. [672] 


Cross-Examination 
By Mr. Rank: 


Q. Mr. Cobb, is it your opinion, or would your 
opinion be changed at all as to whether or not it was 
a good operation if you knew that on a French 
cruise there was 120 million feet originally of red- 
wood and logging operations only produced 43 mil- 
lion feet of merchantable redwood? Would that make 
any difference in your opinion? A. No, sir. 

Q. Did you know there was a fire through there? 

A. Yes, sir. 

Q. Did you take that into consideration? 

A. Yes, sir, I took that into consideration. 

Q. And is it your opinion that a logging opera- 
tion which produces something like 30 per cent of a 
cruise is a good operation? 

A. Well, it is good for a particular period. 

Q. What particular period? 

A. Depending on the logging prices, the market 
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for logs, and it is—the whole thing is that a logging 
operation is based on that. 

Q. A good logging operation takes all merchant- 
able logs, does it? 

A. As of a certain date. 

Q. As of the date of the logging ? 

A. Yes, sir. [673] 

Q. Say this logging was conducted over the last 
five-year period, and on a French cruise it produced 
only 30 per cent of redwood, would you eall that 
good logging? 

A. Within the last two years there has been 
about 

@. Within five years. 

A. There has developed in the last two years, 
there has been quite a change in markets and the 
development of mills and equipment to handle re- 
logs. 

Q. Just what do you mean by that? I don’t want. 
to Jabor this question, but I am surprised at your 
answer. 

A. With one company that I have worked for, 
they logged—they have sold the timber on a piece 
of land three times and now there is a fourth opera- 
tion. Hach logger when he finished it thought that he 
had done a good job of logging, and he had done 
for that particular area at that time. Now thev 
are 


The Court: I don’t see how you could tell any- 
how 
Mr. Rank: That is the point. 
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The Court: -——whether the operation was a 
good one or not. How can you tell? 

The Witness: You can by the residue. 

The Court: That wouldn’t necessarily prove it, 
would it? 

A. I think so. 

Q. Well, wouldn't how the operation itself was 
conducted at [674] the time that it was conducted 
have something to do with it? 

A. Well, it would if 

Q. All vou can see there now is what trees were 
eut down and what are left. How does that lead you 
to conclude whether it was a good operation or a 
bad one? 

A. By comparmg them with other operations 
that I have been on. 

Q. In what way? You mean as to the proportion 
of trees that are left standing? 

be Partly. 

Q. The manner in which they were removed, 
how much of the stmup is left, and so forth? 

A. Yes, sir, and how mueh was broken, the 
amount of split logs that are on the ground that 
were not taken the first time across. 

Q. (By Mr. Rank): How ean vou tell, Mr. 
Cobb, how much was broken to the pomt where it 


was completely wasted ? 

~m. Well, that part of the lo@ is@still on ‘We 
eround. 

The Court: Well, gentlemen, I don’t see the 
competency of this. Mr. Ward took Mr. Johnson 
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for better or worse when he signed this contract. 
I don’t think it makes a bit of difference whether 
he did a hundred per cent workmanlike operation 
or only a 75 per cent workmanlike operation as long 
as he turned in everything, unless he has got a suit 
for damages against him for a breach of some term 
of the contract [675] that I don’t know anything 
about. 

Mr. Rank: No; the materiality of it was, as far 
as we are concerned, all the time was that the only 
source that we had to look to for the payment of the 
full price was the logs removed and the necessity 
of removing sufficient logs from the whole area to 
pay the total purchase price, because they could log 
over the whole area and then just dump it back as 
a completely depleted land. 

The Court: You haven’t got that situation here? 

Mr. Rank: No, we don’t have. 

The Court: You have some land that wasn’t 
touched vet, and you have some land that still may be 
worth something. So vou haven't got that situation. 
You wouldn’t be able to determine whether there 
was a cause of action for breach of this contract 
unless vou were able to show that the logging opera- 
tions wouldn’t produce the amount which the vendee 
agreed to pay. 

Mr. Rank: I just want to ask one more ques- 
tion on this line. 

Q. Maz. Cobb, vou show a total of 27 million feet 
of merchantable redwood left, and there was 43 mil- 
lion taken off; that 1s a total 
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The Court: He said 37 million. 

Mr. Rank: 37 including the fir. That is a total 
of 70 million feet of merchantable out of 120 million 
originally, with [676] apparently 50 million gone 
some place. How can you explain that and still sav 
it was a good logging operation? 

A. You say there are 

Q. Through a hundred. 

A. 30 million feet of redwood left standing in 
logs, yes, sir. 

Q. 30 million? Oh, ves, 30 million. I made a 
mistake. So that would be 63 or 76 million or about 
44 million that’s then 
don’t know where it is, and apparrenty it isn’t on 
the ground, so would you still say that is a good log- 


disappeared. I mean, we 


ging operation ? 

A. Well, I don’t know. I can’t compare this with 
a cruise, because I don’t know what the cruise was, 
only what was told me. 

Q. Well, those are the facts from the record 
that were just introduced. 

The Court: Well, all you have told him is some- 
body said there was that much lumber there, and 
you want him to say, he has got to assume that is 
true. 

Mr. Rank: Yes. Well, that is the record. 

Q. That was the Perey French cruise, Mr. Cobh? 

A. I still think it is a good operation. 

Q. Well, all right. Just one or two questions. You 
say vou checked, vou selected certain areas that vou 


Woe Harold L. Ward eé al., vs. 


(Testimony of W. L. Cobb.) 
checked and then you used that to average the en- 
tire area for a quantity cruise? 

A. Yes, sir. [677] 

Q. And A. Corresponding areas? 

Q. Yes. And who selected those areas? 

A. I did. 

Q. You selected those areas, and then you made, 
in four days you made a cruise which you are using 
as a basis of your report here for almost two thou- 
sand acres, is that it? And the area that you did 
cruise, would you call that what, a two-run cruise? 

A. No, I made one four-run cruise and the 
balance were two-run cruises. 

Q. Then in your opinion, Mr. Cobb, is that a 
sufficient cruise for which you could recommend to a 
buyer or seller for an area of that size? 

A. I think so, because I compared the remain- 
ing areas. [ went into certain areas that looked 
about uniform and I cruised particular parties in 
those certain areas and for those areas I used as a 
basis the volume I found on those forties. 

Q. Did you use the same rules for merchantabil- 
ity that you used for cruising virgin timber ? 

A. Well, not necessarily, because your lumber, a 
lot of it is short. You use the same basis for whether 
the log is a good log or not, whether it is sound. You 
see, there’s a different market for smaller, for 
shorter lumber than in a salvage, in a re-log, than in 
straight logging, straight mill. [678] 

Q. What rules did you make, are there any 
established rules you followed, like the Forestry 
Service or anything like that? 
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A. Well, I used—of course the primary thing 
was whether or not the log was sound, and if it was 
full of knots or what. 

Q. Well, you made up your own rules, Mr. Cobb; 
that is what I am getting at, didn’t you? 

A. No, sir. 

Q. What rules did you use? I don’t want to drag 
this out, but what rules did you use to establish mer- 
chantability ? 

A. The redwood log grade scale of the Forest 
Service, that the Forest Service has set up. 

Q. And you used that all the way through on all 
of the logs on all of the standing timber? 

A. Yes, sir. 

Q. That isn’t what you testified to a minute ago, 
is it, Mr. Cobb? You testified a moment ago that 
you used a different grading rule for salvage than 
you do for eruising merchantability timber. 

A. Well 

Q. I mean, virgin timber. 

A. Well, in—of course the grading rules for 
standing timber, redwood, based upon a 20-foot log, 
and a lot of these are shorter than 20-feet, so we took 
them down to 10. But as far as surface, shear logs, 
we took just clean logs, that would make good 
lumber. [679] 

Q. Did you, incidentally, allow for the State re- 
quirement for seed trees and standing trees? 

ine Yes, Sir: 

Q. You allowed for that? 

A. Yes, sir, everything under 24 inches. 
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Q. Your report showed that? A. Yes, sir. 

Mr, Rank: That’s all. 

The Court: Counsel, if I had known on pre-trial 
that this question of value was going to be followed 
up, I would have required counsel to state, subject 
to the materiality of the evidence, their respective 
claims as to that, because we may be wasting, there 
has been a lot of time spent on this question of 
value and you may or may not be far apart. I don’t 
know—on value. You have said that it’s worth at 
least $160,000. Now the other side has got evidence 
in that it is worth a great deal more than that. But 
subject to materiality, this is a matter that probably 
should have been covered at pre-trial conference, and 
T don’t know how to rule on this. It may be that 
when the time comes, there is going to be testimony 
on your part that there 

Mr. Rank: Our testimony will be short, sweet 
and to the point, I hope, your Honor. 

The Court: Well, what is your claim, how much 
attention is the Court required to give to this? You 
don’t gain any [680] advantage by surprising me 
with it at some particular stage in the trial of the 
case; is there a big difference or isn’t there? 

Mr. Rank: We probably will not attempt to 
offer any evidence on the value of the logged-over 
land, because in our opinion, you just can’t set a 
value. Most of that is logged on a recovery basis, 
and there just is no market value for it. On the 
others, there’s considerable difference. Our value 
will run 50 per cent of theirs. And salvage opera- 
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tions in redwood is something that, although it’s— 
some of it going on now, isn’t anything that has been 
very common in the industry. 

dhe Court: Well now, Mr. Rank—— 

Mr. Rank: Yes? 

The Court: There’s $160,000 due on this con- 
tract, plus interest, and maybe something additional 
that might be involved in an order of that kind, if 
the vendee were able to perform, and do you think 
that—so vou are going into all this litigation over 
what in your opinion might be not more than a hun- 
dred thousand dollars or so, in that neighborhood, 
of value? 

In other words, your client would not take $160,- 
000 plus interest and maybe some damages or some- 
thing with reference to— 

Mr. Rank: If the Court please, I don’t think it 
is fair [681] of the Court to 

The Court: With reference to settling this con- 
tract? 

Mr. Rank: I don’t think it is fair for the Court 
to point its finger at me and say, ‘‘ Your client won’t 
do this.”’ 

The Court: Well, it works both ways. I just 
elected you as my first victim, that’s all. 

Mr. Rank: Well, maybe I am better looking 
than Mr. Phelps. 

The Court: Well, that is something: 

Mr. Rank: Well, of course I meant that jokingly. 
T meant. nothing by that remark. 

The Court: Are both sides through with this 
witness ? 
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Mr. Rank: Yes, your Honor. 
Mr. Phelps: Yes, your Honor. 
The Court: Are you having anybody else today ? 
Mr. Phelps: Yes, I do, your Honor. 
The Court: Let’s run on a little while anyhow. 
Mr. Phelps: I can go on with Mr. Carr; and 
I can do this 
Mr. Rank: Will he testify to the same thing? 
Mr. Phelps: I was going to say, I can quickly 
qualify him and, or 
Mr. Rank: Is he a valuation man or a cruise 


man? 

Mr. Phelps: No, he made the same cruise along 
with him and if we can stipulate that he would 
testify to the same thing—he made the same [682] 
cruise. 

The Court: You say he made the same cruise? 

Mr. Phelps: Yes, but he assisted him and if he 
wants to accept that stipulation, we can shorten it. 
T had intended to eall him, but. I am perfectly willing 
to shorten it. 

Mr. Rank: Sure, we will stipulate he would 
testify the same. 

The Court: All right, what’s the witness’ name? 

Mr. Phelps: Will you state your name for the 
record, please. 

The Court: Better have him sworn. 

Mr. Phelps: If you will. 
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SILAS B. CARR 
was called as a witness on behalf of the plaintiff 
here, and being first duly sworn to tell the truth, 
the whole truth and nothing but the truth, testified 
as follows: 


The Clerk: Will you please state vour name to 
the court, sir. 
ee Silas B. Carr. 
Q. C-a-r-r? Ax | Yessir: 
Direct Examination 
By Mr. Phelps: 


Q. May I very quickly do this, Mr. Carr. Will 
you very quickly tell us, just highlighting it, vour 
qualifications? [683] 

Mr. Rank: We will stipulate he is qualified and 
we will stipulate he will testify the same as the 
other gentleman. 

The Court: All right, it is stipulated, is it, that 
the witness is qualified to testify as a log cruiser, as 
a timber cruiser, and that if he were questioned, he 
would give substantially the sane testimony as given 
by the previous witness, Mr. Cobb? 

Mr. Rank: Yes. 

Mr. Phelps: Qualifications vo to cruising logyed- 
over land, which is involved? 

The Court: Well, he stipulated to that. 

Mr. Phelps: All right. Then I shan’t ask this 
witness any other questions. 

The Court: All right, you can be on your way. 


(Witness excused.) 
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Mr. Phelps: May I suggest, if your Honor 
please, that 

The Court: What have you got left? 

Mr. Phelps: JI should not be—I want to see these 
witnesses tonight and my purpose in seeing them is 
to try to just have no duplication, and I don’t think 
T will be over an hour and a half. 

The Court: Well, so you-— 

Mr. Rank: We will be ready to go. 

The Court: All right. Now I am pointing my 
finger at you again, but that doesn’t mean I am 
putting you on the spot. [684] 

Mr. Rank: I understand, your Honor. 

The Court: I was just trying to ascertain what 
really is the core of the controversy, I mean, what it 
amounts to, evaluating it in some way or another. 
That’s all. And you don’t have to answer if you 
don’t want to. 

Recess until tomorrow morning at 10 o’clock. 


(Whereupon an adjournment was taken until 
tomorrow morning, at 10:00 o’clock a.m., Tues- 
day, November 30, 1954.) [685] 


November 30, 1954—10:00 A.M. 


The Clerk: Union Bond and Trust Company 
versus Blue Creek Redwood Company, further trial. 

Mr. Rank: Ready, your Honor. 

Mr. Phelps: That is ready, your Honor. 

The Court: Do you have a witness ready? 

Mr. Phelps: I do, your Honor. I have a number 
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of witnesses. I am going to try to get them all on 
and not duplicate anything with respect to any of 
them. We should be through with them, I anticipate, 
within an hour or an hour and a half. 

Mr. Lane, will you take the stand, please? 


ERNEST E, LANE 

was called as a witness on behalf of the Plaintiff, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows 

The Clerk: Will vou please state your name to 
the Court? 

The Witness: Ernest Earl Lane. 


Direct Examination 
By Mr. Phelps: 


Q. Mr. Lane, your address please, sir? 

A. Orick, Califorma. Is that the one, the ad- 
dress ? 

Q. Your address? Where do you live? [687] 

A. I live in Portland—Portland, Oregon. 

Q. And when you are engaged in the business of 
logging in and around the Areata-Eureka area, you 
have a residence there too, I take it? 

A. Yes, sir. 

Q. Now what is your business or occupation, 
sir? A. Logger. 

Q. How long have you been engaged in that 
business ? A. Sinee 1916. 

Q. Now, Mr. Lane, calling your attention to the 
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period of time of May, ’54, this year, where were 
you logging at that time, sir? 

A. I was working, logging for the Union Bond 
and Trust. 

Q. All right. Whereabouts? On what land, do 
you recall? A. Sage. Sage land. 

@. And I am sure you haven’t seen this map, 
but would that be the Sage land that is—can you 
just locate the general area where you were? 

A. Pardon me, sir; I am sorry. 

The Court: Well, is it necessary? He was log- 
ging on the Sage Land. 

Mr. Phelps: All right, your Honor. I thought 
it was because of something it is preliminary to. 

The Court: It has been pointed out on the map 
so many times I don’t think it is necessary. [688] 

Mr. Phelps: It is just the particular road that 
he had to come out. 

Q. (By Mr. Phelps): Just tell the Court then 
without pointing it out 

A. I was logging on the 230 road. 

Q. And with respect to the logs that you were 
logging at that time, over what road did those logs 
have to come out? 

A. Well, it was a road that they called the Park 
road. 

Q. Is that the south set of these roads? I am 
trying to quickly establish, Mr. Lane, the set of 
roads. There is a series of roads in the north which 
we have termed, Mr. Rank and I, the access roads; 
and then there is a series of roads in the south 
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which we have termed Park road. Did those logs 
come out over Park road? 

A. Yes, they came out Park road. 

Q. In order to do that, did they go over the 
Ward land? In order to do that, did it come out 
over the Ward lands? 

A. Yes, it came out over the Ward lands. 

Q. At that time, in May, 1954, will yon state 
whether or not you were doing any logging on the 
Ward lands? AS ING e sit: 

Q. In May of 1954, sir, what was the first. infor- 
mation you received that there was a possibility that 
you might have to shut down vour operations? How 
did you happen to come to learn it? What hap- 
pened ? [689] 

A. Well, sir, 1 went down to the office; a couple 
of men wanted to draw, and I went down to the 
office to draw, to get the money, and met Mr. Rank 
at the office in Arcata. 

Q. All right. Prior to that occasion, when vou 
met Mr. Rank, had von been advised, had you 
noticed anv signs that had been placed or any 
activity with respect to barricades? 

A. I just don’t remember on that part. 

Q. All right. Now when—can you place the time 
for us when you talked to Mr. Rank, and where was 
it? 

A, Well, I couldn’t remember the dates, but it 
was along towards evening. It was in Paul Owens’ 
office there in Arcata, California, I met Mr. Rank. 

Q. Can you place it for the Court whether it 
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was prior or after the barricades had been set up, 
if you can? 

A. I don’t believe—I believe it was before the 
barricades were set up. 

Q. All right. Just calling your attention—be- 
cause there has been other evidence, Mr. Rank, those 
barricades—I believe we have the dates now—were 
set up on the 19th, I believe Wednesday, the 19th; 
that is the date that they were locked, the 19th of 
May? 

Mr. Rank: I believe so. 

Mr. Phelps: And Tuesday the 19th was the day 
that the signs were posted, is that right? [690] 

My. Rank: J think the gates and the signs went 
up the same day. 

Mr. Phelps: But they were not locked until 
Wednesday morning, the 19th? 

Mr. Rank: I think they were locked the same 
day they were put up, Mr. Phelps, is my recollec- 
tion. 

Q. (By Mr. Phelps): Now, on that occasion, 
when you were in Mr. Paul Owens’ office, who else 
was present? A. Roscoe Denny. 

Q. Who was he? 

A. He was a gvppo—what they call a gyppo 
logger. 

Q. What do you mean by that? 

A. He had the contract for logging the logs. 

Q. So he was an independent contractor logging 
in the same area? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 
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Q. But I didn’t establish that. Were you an em- 
ployee or were you an independent contractor 2 

A. I was an independent contractor. 

q. At that time you have told us you were log- 
ging all on Sage lands? A. ~ Yess: 

Q. What did Mr. Rank tell you? What was said 
to you and what [691] did you say to him on that 
occasion ? 

A. He told me if I continued to log that I would 
have to pay—in similar words to that—stumpage. 

Q. Now did he tell you anything else, do you re- 
member ? 

A. Well, I can’t remember much more that he 
said. 

Q. Do you remember what vou said to him? 

A. I told him if that was the case, I would pay 
my crew off and let my crew go. 

Q. And what did you do after that, then? 

A. I staved and had Mr. Owens figure out the 
time and collect the cheeks. I took them back up 
and give them to my crew as I went back. 

Q. Did you pay them off then? 

A. I paid them off that evening what I could 
eatch along the road on my way home, and then the 
next day I had to go out and give the rest of them. 

Q. All right. What happened to that side that 
you were operating after you paid them off? 

A. It was down. 

Q. For how long? 

A. Well, I would say approximately five days. 
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Q. Was it down completely during that five 
days? 

A. Well, I shipped one or two loads of logs; I 
and another man got them, until I could get the 
erew back together. 

Q. How many men were there on your [692] 
crew ? 

A. ‘There were between nine and eleven men. 

The Court: There were between what? 

The Witness: Nine and eleven. 

Q. (By Mr. Phelps): How many logs on a foot- 
age basis were you averaging per day immediately 
prior to this incident in May? 

A. Well, I was getting out around between 80 
and 100 thousand a day. 

q@. And how long was it before you were hack 
in operation, normal operation, again? 

A. Well, I never hardly did get back into normal 
operation. 

Q. Did you lose any men on account of this? 

Mr. Rank: Wait just a minute. To which we will 
object as being incompetent and hearsay. 

Mr. Phelps: Well, I don’t think it is, but per- 
haps in order to avoid the difficulty 

Q. (By Mr. Phelps): Did you lose any men im- 
mediately after this incident? 

Mr. Rank: To which we will object as being 
hearsay and incompetetnt whether he lost any men. 

Q. (By Mr. Phelps): Were there any men that 
did not return to work after this? 
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The Court: When you resumed your operations, 
how many men, if any, returned to work ? 

A. I believe there were one or two that didn’t 
come back. [693] 

Q. (By Mr. Phelps): And how about trucks? 
Will you tell the Court. whether vou had any dif- 
ficulty with respect to obtaining trucks to load? 

Mr. Rank: What period of time is this now? 

Mr. Phelps: Immediately after this incident in 
May, 1954, that you have told us about. 

fm Yes, sir, T did. 

Mr. Rank: Just a moment, Mr. Lane. I ask that 
that answer go out subject to our objection. 

_ The Court: It may go out. 

Mr. Rank I will withdraw the objection. I am 
withdrawing the objection. 

The Court: All right. 

Q. (By Mr. Phelps): Did vou have any conver- 
sation with Mr. Harvey at. any time, either before or 
after your conversation with Mr. Rank, sir? 

Mr. Rank: Mav I have the question? 


(The Reporter read the question.) 


Mr. Phelps: [ff vou remember. I said, if you re- 
member, si. 

A. No, I don’t remember. 

Mr. Phelps: I have no other questions, your 
Honor. You may cross-examine. [694] 

Cross-Examination 

By Mr. Rank: 

Q. Mr. Lane, how long have you been an in- 
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dependent logging contractor for the Union Bond 
and Trust? A. How long? 

Q. How long a period of time, yes. 

A. I took the job in April. 

Q. And before April, in what were you engaged? 
Prior to that, what had you been doing? 

A. I gyppoed before? 


Q. For whom? A. For Coast Redwood. 
Q. Had you gyppoed for Coast Redwood or were 
you working on the payroll? A. Gyppoed. 


@. At this time in May, ’54, you were logging 
for Union; is that correct? 

A. That is correct. 

Q. What equipment were you using? 

A. J was using a Washington Yarder and a 
B.U. 85 loading donkey. 

Q. And who did that belong to, if you know? 

A. I wouldn’t say who that belonged to. 

Q. Is that equipment that you had used when 
you been working for Coast Redwood before? 

A. Yes, sir. [695] 

Q. And at that time, as far as you know, at the 
time you were working for Coast, that was Coast 
Redwood equipment, was it not, as far as you 
knew? A. Well, I wouldn’t say that. 

Q. You recall our meeting in Mr. Owens’ office 
this particular day that you spoke about? 

A. Yes, sir. 

Q. Do you recall that night receiving a wire from 
Mr. Wilson or a message from Mr. Wilson? 

A. I never received a wire from Mr. Wilson. 
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Q. <A message from Mr. Wilson by Mr. Charles— 
Bill Charles? 

A. I don’t remember if it was that night or not. 

Q. You remember Bill Charles eoming up to 
your place about two or three o’cloek in the morning 
with a message from Mr. Wilson? 

A. Yes, sir. 

Q. What was that message? 

A. I couldn’t tell that. 

Mr. Phelps: The writing would be the best evi- 
dence. 

Q. (By Mr. Rank): The message was verbal, 
was it not? 

A. J don’t remember that now. 

Q. Do you remember Mr. Charles telling vou that 
he had a message for vou from Mr. Wilson ? 

Mr. Phelps: I objeet to that, if vour Honor 
please—— 

Mr. Rank: ‘This is eross-examination. [696] 

The Court: I will allow it. IT don’t know what it 
is. 

Q. (By Mr. Rank): Do vou recall Mr. Charles 
telling you that Mr. Wilson told him to tell you 
that the matter had been settled and for von to go 
back to work the next morning? 

Mr. Phelps: The same objection. 

The Witness: I don’t remember that. 

Q. (By Mr. Rank): Do you remember receiv- 
ing a message like that—sinnilar to that, Mr. Lane? 

A. No, I don’t. 

Q. Do you remember talking to me on the job 
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the next day? A. No, I don’t. 

Mr. Phelps: What date would that be? 

Mr. Rank: It was the day following this conver- 
sation. 

Q. (By Mr. Rank): Do you remember Mr. 
Fleckner coming down to where you were working 
the late afternoon of the next day? 

A. No, sin, dont. 

Q. Do you remember you had a cat stuck up on 
the hillside right above your loader? 

A. Well, I have had several cats stuck. 

Q@. Do you remember telling me about it, show- 
ing it to me? 

A. J don’t remember that. 

Q. Do you remember my telling you in front of 
Mr. Fleckner on that day that the message you re- 
ceived from Mr. Wilson was wrong and that the 
matter had not been settled? 

Mr. Phelps: If your Honor please, this is all 
self-serving. [697] 

My. Rank: I certainly have the right to cross- 
examine him. 

The Court: There is no such thing as self-serv- 
ing cross-examination. 

The Witness: I don’t remember that. 

Q. (By Mr. Rank): I beg your pardon. 

A. JI don’t remember it. 

@. You don’t remember talking to me down 
on the job? A. No, sir, I do not. 

Q. Or Mr. Fleckner? A. No; I doinor 

Q. Maybe two or three hundred yards, right 
above where you worked ? 
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The Court: How did you know how to go back to 
work—when to go back to work? 

The Witness: Well, the rest of the crews went 
back and they told me to go back. 

The Court: Who told vou to go back to work, do 
you remember? 

The Witness: No, I don’t remember just who 
told me to go back to work, your Honor. 

Q. (By Mr. Rank): Mr. Lane, you know as a 
matter of fact, do you not, that you didn’t miss a 
day there? A. I didn’t miss a day? 

Q. Yes. [698] A. Oh, yes. 

Q. Do you remember telling me, Mr. Lane, after 
talking to My. Owens that evening, that you paid off 
your men—— A. Yes, sir. 

Q. on the meght before, and then after the 
phone call from Mr. Wilson or message, rather, 
from Mr. Wilson, that vou had to get up at three or 
four o’clock in the morning and round your men up 
and get them back on the job? 

A. No, sir, I never left at three or four o’clock 
in the morning. [699] 

Q. Well, do you remember telling me that you 
had to go back the next morning, go out the next 
morning and round up your men and the crew to 
get them on the job? 

A. I don’t remember that. 

Q. Do you remember doing that, when vou went 
back to work? A. It wasn’t the next day. 
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Q. Well, do you remember going out early in 
the morning and rounding up your men to get 
them back on the job? A. No, sir. 

Q. Well, how did you get the message to your 
erew to go back to work? 

A. I went out and told them a day or two after- 
wards. 

Q. And you don’t remember receiving a message 
from Mr. Wilson? A. I don’t remember it. 

Mr. Rank: I believe, if the Court please, that 
the affidavits of Fleckner and Harvey are in evi- 
dence, are they not? 

Mr. Phelps: Yes, they are. 

The Court: The affidavits that were attached to 
the complaint? 

Mr. Rank: Yes. 

The Court: Well, it was deemed that they would 
testify as stated in the affidavit. 

Mr. Phelps: Yes, that was the language, it would 
be deemed. [700] 

Mr. Rank: That’s all. 

The Court: All right, that’s all. 

Mr. Phelps: I have no questions. Thank you. 


(Witness excused.) 


Mr. Phelps: Mr. Trotter. 

The Court: I don’t mean the affidavit attached 
to the Complaint; the affidavits attached to the Ap- 
plication for the Injunction. 

Mr. Rank: No, that’s correct. 
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Mr. Phelps: That’s correct, if your Honor 
please. Mr. Trotter? 


JAMES TROTTER 
was called as a witness on behalf of the plaintiff 
herein, and being first duly sworn to tell the truth, 
the whole truth and nothing but the truth, testified 
as follows: 


The Clerk: Will you please state your name to 
the Court, sir? A. James Trotter. 
Q. ‘T-r-o-t-t-e-1? A. Yesrsir. 


Direct Examination 
By Mr. Phelps: 


Q. All right, sir. Mr. Trotter, you live where, 
sir? A. Klamath. [701] 

Q. California? A. Klamath, California. 

Q. And what is your business, that is, what is 
your general occupation ? 

A. Construction, road construction mostly. 

Q. And how about with respect to logging or 
timber? Do you have 

A. We have been logging some, yes. 

Q. Mr. Trotter, in May of 1954, what was your 
position or job? 

A. We were working for the Union Bond & 
Trust, logging there, at that tinie. 

Q. And what was your job with respect to that, 
what were you doing? 

A. I was the foreman, woods foreman. 

Q. Woods foreman? Ay 5 Yes: 
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Q. All right. Now in May of 1954, just prelimi- 
narily, you will recall, will you not, the time when 
some signs were posted by the Wards and barri- 
cades were placed? You remember that incident? 

A. Yes, sir. 

Q. All right. Now what was the first that you 
knew about this effort to oust the Wilson or Union 
Bond out of possession, when did you first know 
about it? ['702] 

A. Well, I believe it was—I believe it was Tues- 
day the 

Q. Would that be the 18th of May? 

A. I kind of think it was, yes. 

Q. Well, it was Tuesday of that week, at any 
rate? A. How’s that? 

Q. It was Tuesday of that week, in May? 

A. That’s right, it was. It was Tuesday, I am 
sure. 

Q. All right; and how did you come to know 
about it? 

A. Well, I met, our trucks, we didn’t have any 
trucks that morning to speak of. We was getting 
awfully short of trucks. They kept dropping off. 
And I was going down to see Mr. Waldkirch to see 
what had happened to the trucks, and I met Mr. 
Rank and Mr. Fileckner on the road and that was 
just about the first that I had known anything 
about it at all. 

Q. All right. Now let’s go back. You say that 
you were not getting trucks in the woods? 

A. That’s right, yes. 
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Q. And so what were you—you mentioned a 
person’s name. What were you going to do because 
of that? 

A. Iwas trying to get some trueks. 

The Court: He already said it. Don’t go over 
it again. 

Mr. Phelps: All mght, your Honor. 

Q. Who was this Mr. Waldkireh that you were 
going to see and what was his position? 

A. He was the trucker. He had the trucks on 
the jobs there, [703] had his own trucks there and 
he had some hired trucks that were coming up at 
the same time. 

Q. All right. And so did you see him? 

A. Yes, I did, yes. 

Q. And where was that and when? 

A. It was on the road this side of Oregon. 

Mr. Rank: You were talking about seeing me? 

Mr. Phelps: No, no, Mr. Waldkirch first and 
then you. 

A. (Continuing): It was right there by the 
Berry Glen. It is a httle store and a little restau- 
rant or something. 

Q. (By Mr. Phelps): Is that on the main high- 
way, 101? A. It is, on 101 there. 

Q. All right. At that time, when you met him, 
where was Mr. Waldkireh going? 

A. He was coming up to see me. He had been— 
the trucks hadn’t been showing up that morning. 
Some of the contract trucks. And he was coming 
up to see why he had—there had been some talk, 
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T guess, of this, and the trucks didn’t show up that 
morning, so he was coming up to see me and we 
met there on the road. 

Q. Now A. I hadn’t—— 

Mr. Rank: Well, just a moment. 

Q. (By Mr. Phelps): You let me proceed. All 
right. Now without stating what it was, now, did 
you have a conversation [704] with Mr. Waldkirch 
then about the. trucking situation? 

A. Yes, I did, yes. 

Q. And then you have already told us, Mr. 
Rank and My. Fleckner came along? 

A. Yes, that’s right. 

Q. All right. Now what happened at that time, 
what was said to you and what did you say to them? 

Mr. Rank: You mean Mr. Rank? 

Mr. Phelps: Mr. Rank and Mr. Fleckner on that 
occasion. 

A. Well, they wasn’t a great lot said. 

Q. (By Mr. Phelps): What did you say to 
him? 

A. I can’t remember us saying—just what was 
said there. After the conversation went on there 
for a little while, Mr. Rank and Mr. Fleckner there 
told me what they were again, to do up there. They 
were going to—— 

Q. All right, what did they tell you about that? 

A. They were going to close the outfit there, 
close the roads there, something to that effect. Any- 
way, we weren’t supposed to log any more there for 
a while. 
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Q. Is that what they told you? 

A. Yes. 

Q. And what did vou respond to that? 

A. I asked them on what grounds they were 
going to stop the thing and Mr. Rank, I believe, 
told me that they were going to—I just can’t re- 
member what the answer was on that. [705] 

Q. Did you ask him anything about 

Mr. Rank: Just a moment, now. Don’t lead 
him, Mr. Phelps. 

Mr. Phelps: Well, this is not leading. I can 
ask whether or not anything was said on the sub- 
ject of whether or not he had any papers, court 


papers, with him. 

A. I believe he did say that he had some or was 
going to have some right away on that. 

Q. (By Mr. Phelps): Do you remember whether 
he had any at that time or whether he said he «did 
or did not? 

A. Yes, yes, I believe he did say that there were 
some, that he had some papers that day. 

Q. All right. Was anything said, if you recall, 
with respect to whether an injunction had or was 
going to be issued? 

Mr. Rank: What was that question ? 

Q. (By Mr. Phelps): Was anything said at 
that time as to whether an injunction had or was 
intended to be issned ? 

The Court: My. Phelps, what's the point of this ? 
I thought that this was covered in the pre-trial 
conference, that these uotices were put wp and these 
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barricades were set up on the 18th. All you are 
having the witness do is testify to that fact. 

Mr. Phelps: All ight, then i will pass on, if 
your Honor please, to the next subject. 

q. All right, what did you do after that? 

A. We didn’t get very much done after that. 
That day we got [706] a few loads of logs, but not 
many. Our trucks, we had our crew out that day, 
but they was, the logs was, we didn’t have many 
trucks. 

@. All right. Now what about the next day, 
Wednesday? Anything happen on that day? 

A. J think not. I think the gates were up that 
day and we didn’t get any logs ont of the woods at 
all. If I remember correctly, I think it was along 
in the afternoon, late in the afternoon, we had a 
bunch of logs, reload, I think there was either, I 
wouldn’t say for sure, three or four trucks, maybe, 
loaded down at the reload. Maybe not that many. 
I wouldn’t say for sure. 

Q. All right. Now how about you? Did you lose 
any men that were working under you at that time? 

A. Yes, I did. 

Mr. Rank: Just a moment, please. 

My. Phelps: Just let me finish the question. 
Don’t you answer. 

The Court: Well, how long did you stop work? 

My. Rank: Well, I don’t think it has been estab- 
lished just who this man was working for or what 
he was doing. 

The Court: Who were you working for? 
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The Witness: Union Bond & Trust. 

Mr. Rank: As an employee? Is that it? 

The Court: You were an employee of the Union 
Bond & Trust? [707] 

The Witness: Yes. 

The Court: How long did you stop work? You? 

The Witness: Well, we were 

The Court: Can you tell me in days? 

The Witness: It seems to me as though, it has 
been some time back and—hbut it seems to me as 
though we was off about three days, I believe. 

The Court: All right. How many men were 
under you? 

The Witness: I had about nine, I think, at that 
time. 

The Court: All right. Now after you stopped 
work and went back to work, how manv employees 
reported back to work? 

The Witness: I was five short. 

The Court: You were five short after you started 
working agai? 

The Witness: Yes, that’s it. 

The Coutt: Go ahead. 

Q. (By Mr. Phelps): Were you short any par- 
ticular employee who was a key man? 

A. Yes, I lost the track loader operator and that 
Was a very Important man. 

The Court: What did he do, go some place else 
to work? 

The Witness: He did, ves. 
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Q. (By Myr. Phelps): And did you get those 
men back? 

A. No, no, I never did get him back. 

Q. Now what was your—prior to this what was 
your average, [708] what were you taking out of 
the side that you were operating for Union Bond? 

A. Well, we were getting about, from—— 

Q. If you can tell? 

A. I would say 80 thousand, I believe, around 
80 thousand a day. 

Q. All right. Now at that time, sir, as far as 
you were concerned, the particular operation that 
you were supervisiing, will you state whether or not 
that was on Ward or Sage land, as you reeall it, 
if you ean recall it? We ean establish from other 
means if you don’t know. 

A. Yes. I believe that was on Sage, I believe 
it was. 

Q. Well A. I am not too sure. 

Q. Well, the record of Mr. Harvey shows at that 
time it was on Pole 100-E. 

A. Oh, that would be 

Q. Triple Drum, and that would be Ward. Does 
that refresh your recollection? 

A. Yes, that would be Ward. I was referring 
to the track loader. I think—you see, we had them 
separated there. 

Q. I see. The track loader, however, I think, 
was on Sage? A. That’s right, yes. 

Mr. Phelps: All right. Just one moment, your 
Honor. [ have no other questions. [709] 


Union Bond & Trust Co. 759 


(Testimony of James Trotter.) 


Cross-Examination 
By Mr. Rank: 


Q. Good morning, Jim. 

Mr. Rank: Mr. Trotter and I have known each 
other quite a few years. 

Q. Jim, when we met on the road, I showed 
you the contract, the Ward contract, didn’t it? 

A. No, Fred, I can’t remember of seeing the 
contract. 

Q. Didn’t I show you the contract and point out 
to you what had happened, that Wilson had failed 
to report and pay for logs? 

A. I don’t believe that I noticed there, or saw 
the contract, Fred. We talked some on that, not— 
but as far as me looking at the contract, I didn’t 
know. 

Q. I thought I did, but I know you would re- 
member if I did. Now Mr. Trotter, you say you 
were woods foreman? A. Yes, I was. 

Q@. And on whose payroll? Who did you get 
your checks from? 

A. We were working for the Union Bond, but 
the checks was, come through Coast Redwood and 
they were, Union Bond reimbursed Coast. 

Q. Well, you don’t know whether Union Bond 
reimbursed Coast or not, do you? You don’t know 
anything about that yourself ? A. Well, no. 

@. You were told to say that, weren’t you, if I 
asked that question? [710] 


760 Harold L. Ward et al., vs. 


(Testimony of James Trotter.) 

A. No, that’s the way we had that. That was 
the way it was in the woods there, you see. 

Q. You don’t know, you have never been in the 
office or seen any reimbursement or anything of that 
nature, have you? A. Well, no, I haven’t. 

Q. No. A. I haven’t. 

Q. Actually, Mr. Owens testified here, for your 
information, that the only employees who were be- 
ing reimbursed were Doxie and the two scalers. 

Mr. Phelps: Well, I don’t think that is quite 
accurate, because I think he later added the others. 

Mr. Rank: That is what he testified. 

Mr. Phelps: Certainly he can’t come in on some- 
body else’s testimony, so I will object to it. 

Mr. Rank: All right. 

Q. (By Mr. Rank): So far as you were con- 
cerned, you were woods foreman, but were you 
running any particular side yourself? 

A. Yes, I had the track loader and a double 
drum down in there, one in there. 

Q. Let me show you the diary of Mr. Harvey, 
and I am referring to—I don’t know what exhibit 
number this is. Oh, yes, Plaintiff’s Exhibit 7- 
French. Calling your attention to the page, report 
of Ernest Harvey’s activities, 5/10 to 5/14 [711] 

Mr. Phelps: May I see it, too? 

My. Rank: Yes. 

Q. (By My. Rank, continuing): Can you just 
go through this, Jim, and tell which operation you 
were conducting ? A. That one. 

Q. The track loader? 
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A. On EF, yes, on 100-E. 

Q. Triple drum and two eats? 

fv Yes, that’s rieht. 

Q. And that’s the side that you were running 
yourself ? A. Yes, that’s right, Fred. 

Q. And how long had you heen running that 
side or how long had vou heen operating that? 

A. Ever since it was run on the 100 there. 

Q. On the 100 road? 

A. Yes, we started it. 

Q. You weren’t an independent contractor like 
Mr. Lane? A. No, no. 

Q. And had that triple drum then on the oper- 
ations a long time up there? 
Yes, it has been there ever since it was new. 
Q. And how long ago was that? 
A. I just can’t say, Fred, offhand. 
Q. I mean, two years, three years, four years? 
A. 
es. 


> 


I would say between two and three years, 


[712] 
a And that was while Coast Redwood was oper- 
ating ? A. That’s right. 


Q. And that was a piece of equipment that was 
being operated by Coast Redwood when it was first 
new, is that it? A. TWAT sage hie 

Q. Your employees were being paid the same as 
you, were they not? In other words, by Coast Red- 
wood ? A. That’s right, they was, n-hm. 

Q. Yes. And how long had you heen, as you say, 


working for Union Bond? 
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A. We had been over on the—I just can’t re- 
member, Fred, when we did go over. 

The Court: Well, you have got the records, 
haven’t you? There’s other data that shows just 
when Union took over? 

Mr. Rank: No, that isn’t the point of that ques- 
tion, if the Court please. 

The Court: I beg pardon? 

Myr. Rank: That isn’t the point of that question. 

Mr. Phelps: Well, the record will show also 
exactly when he took over, the Harvey record. 

My. Rank: No, no record shows when he first 
went to work for Union Bond up there, on his own. 

The Court: What work was being done by Union 
Bond is shown, isn’t it? 

Mr. Rank: Yes, oh, yes, but that isn’t my ques- 
tion. My [713] question to this witness is 

The Court: Well, then, 1f you know what work 
was being done by Union Bond and the diary shows 
at what point this man was working, then you are 
able to determine and advise the Court as to whether 
at that time he was working for Union Bond or not. 

Mr. Rank: No, the diary doesn’t show that, no. 

My. Phelps: Yes. 

Mr. Rank: The diary just shows the equipment. 

Mv. Phelps: The record, though, does, the very 
time he started. 

The Court: Well, that ought to be a matter of 
record. 

My. Rank: Well, that’s all, Mr. Trotter is one 
of the top men up there, if the Court please. I 
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have known Jim a long time and he is a very fine, 
honest man. 
Mr. Phelps: Do you have any more questions? 
Mr. Rank: No, no more questions. 
The Court: All right, that’s all. 


(Witness excused.) 


Mr. Phelps: The last two witnesses may be ex- 
cused, I assume? 

The Court: Very well. 

Mr. Phelps: Mr. Waldkirch. [714] 


WALDO WALDKIRCH 
was called as a witness on behalf of the plaintiff 
herein, and being first duly sworn to tell the truth, 
the whole truth and nothing but the truth, testified 
as follows: 


The Clerk: Please state vour naine to the Court. 
A. Waldo Waldkirch. 

Q. Would you spell your last name? 

A. W-a-]-d-k-i-r-c-h. 


Direct Examination 
By My. Phelps: 


Q. Where do you live, sir? 

A. Orick, California. 

Q. All right. What is your business or o¢cupa- 
tion ? A. Lama trucking contractor. 

Q. And as such, sir, in May of 1954, how many 


rigs did you have and operate? 


Pe dad 17, 17 tineks: 
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Q. And as of May, 1954, sir, did you have an 
arrangement and if you did, please state what it 
was, with respect to supplying trucks for the Union 
Bond & Trust Company and Coast Redwood oper- 
ations on the Ward and Sage lands covered by this 
map? A. I had a contract. 

Q. All right. Now how many trucks were you 
supplying of your own trucks at that time? [715] 

A. It was 11 or 12, I don’t know for sure, of 
my rigs I had on the job. 

Q. And in addition to that, had you undertaken 
to supply any trucks of independent truckers? 

A. Yes, sir. 

@. For the job? A. Yes, I did. 

Q. And how many such? 

A. Well, at that time we had around 34 trucks 
on the job. 

Q. And at that time and prior to the middle of 
May, 1954, about how many loads a day would those 
34 trucks average? 

A. I would say between 60 and 70. 

Q. Now you recall the time—and this is just 
to fix the time for yon, sir, the time when there 
was an effort to cancel the contract and there was 
this trouble up there with respect to the Ward 
lands? Do you recall that time in May of 54? 

A. Yes, I do. 

Q. All right. Now what was the first difficulty 
or trouble you had with respect to your truckers, 
the supplying of your trucks? A. Well—— 

Q. When did vou first learn of it? 
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@ Well, my wife called me when I was in 
Portland, Oregon and says there was not very 
many trucks in the woods all Monday morning, and 
wanted to know what had happened. [716] 

Q@. When was this? A. What dav? 

Q@. Yes, when was it? Well, I mean was this 
Monday evening? 

A. No, it was Monday, I think around noon 
oY So. 

Q@. And by Monday, that would be the 17th of 
May? Can we spell that out on the calendar? 

A. Well, I would have to look on the calendar 
to see. 

Q. All right. At any rate, it was the Monday 
of this week when all this happened? 

A. Yes, that’s when she called me. 

Q. All right. What else did you learn on that 
occasion ? 

A. You mean what else did I, what did I tell 
my wife or what did I do? 

Q. No, don’t do that. Tell me this. Had you 
heard any rumors that the work would be stopped 
before that time? 

Mr. Rank: To which we will object as being 
immaterial. 

Mr. Phelps: J don’t know—rumors and_ hear- 


say—hearsay is one thing, but 
Mr. Rank: Rumors? My goodness! 
Mr. Phelps: Rumors circulate 
The Court: Well, let’s get on with it. What’s 
the importance of all this business in the case? 
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Mr. Phelps: All right. 

Q. Tell us, what did you do then? And let’s 
take up Tuesday. What did you do Tuesday with 
respect to these trucks and what [717] did you find 
out? 

A. Well, there was a lot of men down in my 
place, so I started up to the woods to find out what 
the trouble was. That was Tuesday morning some 
time. J, at about that same time I met Jim Trotter 
coming down to see me, why I didn’t have any 
trucks in the woods. 

Q. All right. And do you remember Mr. Rank 
and Mr. Fleckner coming up? 

A. Just as I was getting ready to leave, why, 
Mr. Rank had walked up and started talking to 
Jim. I remember him coming up. 

Q. What did you do then? 

A. I turned around and left. 

Q. All right. Now then, on Tuesday, how many 
trucks did you have on the Union Bond Company’s 
job? 

A. Oh, I would say probably six, eight, some- 
place in there. Most of which was my own, which 
wouldn’t—I would send them up and they would 
come back and I couldn’t tell exactly how many | 
loads we got out. Seemed like as I would send | 
them to the woods, somebody else would talk to 
them and turn around and send them home, so that — 
was why I was going up there, to try to get it 
straightened out, what was the matter. 
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Q. All right. How about the next day? What 
happened the next day? 

A. Well, the next day the truckers all asked me 
what to do. I told them to go to work. As far as 
I knew, we was going to [718] work, because they 
had logs, I was supposed to call them. And the 
next morning somebody come down and told me the 
Sheriff was up there, and so I started up then to 
see what to do, because I didn’t want my truck 
drivers to get in no trouble. 

They was, you know, there was signs up. They 
told me the gates was locked. And on the way up 
there I had met the sheriff and Ernie Harvey. 
They was pulled over to the side of the road talk- 
ing, so I stopped and talked to them. [719] 

@. What did Mr. Harvey say to you, do you 
remember ? 

=m <A. At that time he asked me if I had got my 
| money. I told him I just got a check from them, 
and he asked me if I was going to continue to haul, 
and I told him I was. 

The Court: J don’t see the materiality of all 

this, Counsel. 

Mr. Phelps: All right. 

The Court: This case is dragging along. This 
has got nothing to do with this case. How does it 
help me in solving this problem, the conversations 
this witness had with the sheriff. 

Mr. Phelps: I will drop that, if your Honor 
| please. 
 Q. (By Mr. Phelps): Now Mr. Waidkirch, will 
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you just tell the Court what happened with respect 
to the supplying of trucks? Did you lose them, 
did you get them back, and if so, when—just as 
quickly as you can. 

A. Well, I had lost a lot of trucks. 

The Court: Let me ask the question. 

Mr. Phelps: Certainly. 

The Court: You ask these questions so that the 
witness makes a speech to us. How many trucks 
did you have in operation on the date that the 
barricades went up, about? A. Six or eight. 

Q. How long did you stop operations? 

A. Well, we never—we always got out a few 
loads a day. [720] 

Q. On how many days did you get just a few 
loads out? 

A. Well, I would say probably ten. I never 
did get as many loads out as we did before. 

Q. When did you go back? How soon did you 
go back in number of days to normal operations 
or approximately normal operations? 

A. Well, it took quite a little while for us to 
get the trucks; I never could get them all back. 

Q. How many of them did not return, approxi- 
mately ? 

A. Oh, I would say offhand around ten. 

@. And you never did get them back? 

A. No. 

The Court: Anything else of the witness? 

Mr. Phelps: One moment. 
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Q. (By Mr. Phelps): At that time in May, 
1954, sir, would you tell me, were trucks in demand ? 
A. They was pretty hard to get summertime. 

Mr. Phelps: I have no other questions. 

The Witness: Not summertime; I mean hard 
to get. 

Mr. Phelps: You may cross-examine, Mr. Rank. 

Mr. Rank: No questions. 

Mie Court: That is all, sir. 


(Witness excused.) 


Mr. Phelps: Mr. Brozovich, will you take the 
stand? We can go on and probably finish this wit- 
ness. I think he will take about ten minntes. [721] 

The Court: <All right. 


JOHN BROZOVICH 

was called as a witness on behalf of the plaintiff, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 

The Clerk: Please state your name to the Court, 
sir. 

The Witness: Brozovich. 

The Clerk: Your first name? 

The Witness: John. 

The Clerk: Please spell Brozovich. 

The Witness: B-r-0-2z-0-v-i-e-h. 


Direct Examination 
i>y Mir. Phelps: 
Q. And you live where, sir? A. Eureka. 
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And what is your occupation ? 

Generally logger. 

And in May of 1954, what was your job? 
Bull bucking for Union Bond and Trust. 
Just tell the Court what a Bull bucker is? 

A bull bucker has charge of the falhng and 
bucking of timber and logs, the preparation for 
logging, actual logging. 

Q. When did you first go to work for Union or 
any company affiliated with Mr. Wilson? 

A. April 16th of that same year. [722] 

Q. April 16th, 1954? A. Right. 

Q. In May, 1954, sir, will you state to us, will 
you tell the Court what the situation was with re- 
spect to the falling and bucking on the Ward 
land? Was there anything being done in that re- 
spect? 

A. I didn’t have anything to do with the Ward 
land. The falling and bucking was completed on 
the Ward land when I took the job. 

Q. On April 16, 1954? A. Right. 

Q. So that the only thing that remained was the 
other part of the job, the yarding and loading out? 

A. That’s right. 

Q. Now just quickly tell me this, sir, with re- 
spect to your operation, that is, the cutting and 
the felling, how many men did you have under you? 

A. Oh, I would say about thirty or thirty-five. 

Q. And did that include both the cutters and 
the peclers? A. Right. 

Q. And you were doing all that work on the 
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Sage lands? A. That is right. 

Q. Do you recall the time when the signs were 
posted and barricades were put up in the middle of 
May? A. Yes. [723] 

@. After that did von lose any men? 

A. We lost them at the time of the barricades 
and this issue that came up, yes. 

Q. Did you lose any work? 

A. No, we never lost full; we had a partial crew 
out for a time there. 

@. Did you lose any cutters? A. Yes. 

Q. And how many? 

A. Right at that time, I believe, that week we 
have lost eight cutters, and also some peelers. 

@. All right. And did vou ever get those men 
back? A. Excuse me, it was four cutters. 

Q. And when did you get them back? 

A. Well, it took a considerable time to replace 
them. We have got inexperienced men and we 
never got into full cut. That is, the cut that we 
wanted to cut, for a considerable time. 

The Court: And do you mean that when this 
event took place, this barricading and so forth, that 
some of your men working under you, cutters, left 
and got other jobs? A. Right. 

Q. And you didn't get them back? 

fee That's right. 

Mr. Phelps: Do you recall an incident, sir— 
this is [724] just preliminary and I will ask you 
a question later—do you recall an incident where 
the men were at a barricade and were not going to 
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go to work that morning in the middle of the week? 
Do you remember that? A. Yes, sir. 

Q. What did you do when that happened? 

iA. In the morning of the barricade? 

@. Yes. 

A. Well, I went and tore down the barricade on 
the 230 road and—well, the men had congregated 
at the junction of 230 and I believe it is the 240 
road. 

Q. Why weren’t the men going to work? 

Mr. Rank: To which we object. 

Q. (By Mr. Phelps): Why weren’t the men 
going to work? 

Mr. Rank: To which we object. 

The Witness: The road was barricaded. 

Mr. Rank: Just a moment. 

Mr. Phelps: Let him state his objection. 

My. Rank: To which we will object. 

The Witness: The road was barricaded. 

The Court: Not why they weren’t going to work. 
What did you do? What happened? 

The Witness: JI came up on the job about 7:30 
in the morning, and I seen the men congregated 
and I asked them why they weren’t going to work, 
and they said they couldn’t get in [725] because 
the roads were barricaded. , 

Q. (By Mr. Phelps): Had Mr. Harvey been 
there ? 

A. My. Harvey was there; he was in with this 
group of men there. 
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Q. Was anything said at that time with respect 
to what Mr. Harvey had said to them? 

A. Not right at that time, no, there wasn’t. As 
a matter of fact, I didn’t stop; I just talked with 
my men; I didn’t speak to Harvey at all. I asked 
them what the reason was they didn’t go to work. 

@. What did the men tell you with respect to 
that? 

A. Well, after this issue, that is, after the 
men 

Mr. Rank: Just a moment. I will object to that 
as being hearsay. I don't like to object to it, but 
I don’t think he should go that far. 

Mr. Phelps: I had in mind—Let me tie it 
down: 


The Court: They went up there and they stopped 
operations. I thought you stipulated to that at the 
time of the pre-trial. That is what they did. They 
claimed the contract was cancelled and they stopped 
the operations by putting up barricades and block- 
ing roads and so forth. That is admitted, isn’t it? 

Mr. Rank: We didn’t stipulate to stopping oper- 
ations; we stipulated to putting up barricades and 
the notices and so forth. [726] 

Mr. Phelps: The point is, if vour Honor please, 
they have not stipwated 

The Court: The net result of that was for some- 
time these operations were either stopped or re- 
duced. 

Mr. Rank: Curtailed. 

Myr. Phelps: I want to establish from this wit- 
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ness a matter that has not been stipulated to, and 
if you want to consider an offer of proof, yes. I 
want to try to prove from this witness that Mr. 
Harvey told the men up there that Union Bond 
and Trust and Wilson was going bankrupt and they 
wouldn’t get paid if they worked. 

The Court: Well, you can’t do that by donble- 
hearsay. You will have to do that by inquiring of 
Mr. Harvey, if he will admit it, or someone who 
talked to him. You can’t inquire from this witness. 

Mr. Phelps: That is the additional factor I 
wanted to bring out from this witness. 

The Court: That is clearly objectionable. 

The Court: Did Mr. Harvey tell you? 

The Witness: No, sir. 

Q. (By My. Phelps): Did the men tell you at 
the time—the reason I am asking this question, the 
foundation is for this reason—I will point out the 
significance of it if the Court please—did the men 
tell you where they were congregated at that time 
and stopped, did they tell you what [727] Harvey 
said to them? Don’t answer—just yes or no. 

Mr. Rank: To which we will object as being 
immaterial and hearsay. 

Mr. Phelps: That is preliminary to something 
else. 

The Court: I will sustain the objection. 

Mr. Phelps: Don’t answer. The point IT have in 
mind, if your Honor please, and wanted to reach, 
is an exception to the hearsay rule, that it is part 
of the res gestae. 
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The Court: There is no res gestae involved in 
that. This is a contractural matter, and the other 
side has no opportunity to conduct cross-examina- 
tion. I don’t know whether it is true that Harvey 
said it or not. 

Mr. Phelps: Then I have no other questions, 
vour Honor. 

Cross-Examination 
By Mr. Rank: 


Q. Who were you getting your payeheck from? 
What paycheck was it? A. Coast Redwood. 

Q. Coast Redwood. Now the men that you were 
directing, the peelers and buckers, whose check were 
they getting? A. Coast Redwood. 

Q. And all of the felled and bucked logs on the 
Ward land when you arrived on April 16th, they 
were all subsequently removed, they were all yarded 
and loaded out? 

A. I couldn’t say as to that. I wasn’t on the 
Ward property, [728] that is, up in the active 
logging at all. 

Q. Have all of the felled and bucked logs that 
were on that Sage property, to your knowledge, 
been removed? A. At the present day? 

Oe Yes. A. I believe they are. 

Q. You were the man, were you not, that during 
this congregation pulled a chain out of your truck 
and put it over the Ward gate and started to pull 
it down? A, Whats aieht: 

Q@. And Mr. Harvey started to take a picture 
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of you? A. Yes. 
Mr. Phelps: I object. 
Q. (By Mr. Rank): And then you stopped, of 
course ? 
Mr. Phelps: J submit I didn’t go into that. 
Mr. Rank: He testified he tore the gates down. 
My. Phelps: Go ahead. 
The Court: He said he tore the barricade down. 
Mr. Rank: Then you stopped, did you? 


(No response.) 


Mr. Rank: I just wanted to point out to the 
witness that the camera was empty. That is all. 
No further questions. 

The Court: We will take a brief recess. 


(Short recess.) [729] 


Mr. Phelps: May it please the Court, I had 
another witness, or in fact two, whom I brought 
down and intended to call, and after consideration 
and talking during recess with Mr. Mills, IT am 
inclined to agree with your Honor that the case 
has, of course, dragged and I am going to forego 
that, so that we can proceed with the case with 
dispatch. There remains, then, 1f your Honor please, 
only the matter of perfecting the record with respect 
to some of these exhibits which I think we can 
quickly handle. 

The first matter, My. Clerk, Plaintiff’s Exhibit 1 
on the pre-trial order, for Identification, which are 
the letters of acknowledgment for the June to 


Union Bond & Trust Co. Wi 


October payments. We offer those in evidence as 
Plaintiff’s Exhibit 1 on pre-trial and ask it be 
given the next number in order in evidence. 

Mr. Rank: No objection. 

The Clerk: Plaintiff’s Exhibit 1 admitted into 
evidence. 

The Court: Well, we have got a Plaintiff’s Ex- 
hibit 1 alveady. 

Mr. Phelps: No, it was marked Plaintiff’s Ex- 
hibit 1 on the pre-trial. Plaintiff’s Exhibit 1 on 
this trial is 

The Court: We already have a Plaintiff’s 1 
here. We will give it a new number. Plaintiff’s 
what? 

The Clerk: Plaintiff’s No. 27 introduced and 
filed into evidence. 


(Whereupon Plaintiff’s Exhibit No. 1 [730] 
for Identification only on the Pre-Trial was 
received in evidence and marked Plaintitt’s Ex- 
mint No. 27.) 


Mr. Phelps: Now the next matter, if your Honor 
please, is Plaintiff’s Exhibit 2 on Pre-Trial, which 
is marked Plaintiff’s Exhibit 3 for Identification 
on this trial, which is that letter from Mr. Holter 
to Mr. Ward, and with respect to rights-of-way. 

ihe Court: Yes. 

Mr. Phelps: I have not made a formal offer of 
proof. I would like to offer that in evidence at this 
time as a part of the Plaintiff's case. 

Mr. Rank: To which we will object, if the Court 
please, as being immaterial, incompetent, in that the 
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document does not purport to be an agreement, and 
in fact all it is is a letter to the effect that an 
agreement may be entered into. 

The Court: Well, I think the objection may go 
to the weight rather than to the admissibility. It 
may be admitted as Exhibit 3. 

The Clerk: Plaintiff’s Exhibit 3 admitted into 
evidence. 


(Whereupon Plaintiff’s Exhibit No. 3 for 
Identification only was received in evidence.) 


Mr. Phelps: Now the next matter, and this is 
technical, I believe that this map, which is marked 
Plaintiff’s Exhibit 14 for Identification, has not 
been introduced in evidence and I will offer that in 
evidence. [731] 

Mr. Rank: No objection. 

The Court: Admitted. 


(Whereupon Plaintiff’s Exhibit No. 14 for 
Identification only was received in evidence.) 


Mr. Phelps: The next matter we can handle 
best perhaps by stipulation with respect to Defend- 
ant’s Exhibits P, Q, R, T and X, which are the 
books of accounts that have been produced here by 
Mr. Owens, and the photostatic copies of that stump- 
age record which you produced. 

Sir. #hank: Ghaticeie 

Mr. Phelps: That’s T. With respect to each of 
those, may we have a stipulation that they may be 
deemed in evidence, but rather than burden the 
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record, that either party may designate such parts 
thereof as they wish to use and either on argument 
or submission, so that they may then be before the 
Court, but rather than burden the Court with the 
voluminous records that. are not considered material 
by either party, can we just have an agreement that 
if we do designate the parts and refer to the parts, 
that the Court may have them before him as though 
they were in evidence? 

My. Rank: As far as R, Q and P are concerned, 
I have no objection. Those are the three books 
brought in first. I have no objection to anything 
vou want to do with those, first. As a matter of 
fact, I was going to suggest that they could be 
withdrawn. I don’t care. If you want them [732] 
here for any purpose, that’s all right, and any 
arrangement. But as far as X is concerned, I may 
want to actually put that in evidence. I don’t 
quite understand counsel’s proposal. [I don’t know 
how they can be in and be out. Anything that we 
want to do with the first three is all right, with- 
draw them if you want. I don’t eare. But X is a 
little different story. 

My. Phelps: Well, with respect to the first three 
there, the main portions of them that we want to 
refer to, and we can take a summary, just as you 
have done with respect to some of your exhibits, 
if we could make a summary of them at a later 
time and if it can be stipulated that we may make 
such a summary and use it, substitute it, then it 
ean then be before the Court without all that 
extraneous matter burdening the recora. That’s—— 
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Mr. Rank: You are going to leave them here, is 
that it? 

Mr. Phelps: Yes. 

Mr. Rank: I don’t care. 

Mr. Phelps: Is that satisfactory? 

The Court: Whatever you gentlemen wish. 

Mr. Rank: All right. Mr. Fletcher suggests if 
you know what parts you have in mind, that you 
point them out now and—— 

Mr. Phelps: The point that I had in mind is 
contained in the log haul hook, the one I have in 
mind at the moment is [733] Defendant’s Exhibit 
P, which is the log haul book. With reference to 
that, if—well, I will offer the whole book, but I 
didn’t want to offer the whole and encumber the 
record. But I wanted to just have a stipulation 
that we may use such portions of it as either side 
may deem material, and it may become a part of 
the record insofar as either party designates the 
parts. Seems to me that is a practical way to 
handle it. 

Mr. Rank: Well, I can see no quarrel with that 
if the whole book is there, and may it be left here 
until the final conclusion of this matter, then? Is 
that it? 

Mr. Phelps: Yes. Now Exhibit T— 

My. Rank: I am going to offer that in evidence. 

Mr. Phelps: That is in for identification. I 
think it ought to be introduced in evidence. 

Mr. Rank: I am going to offer it, I mean, I 
intend to offer it. 
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The Court: Well, T admitted. 

Mr. Rank: Well, I intended to offer it as part 
of my case. 

Mr. Phelps: Well, let it be—— 

The Court: What’s the difference? 

Mr. Phelps: Introduced? 

The Court: Put it in now. Admitted. 

Mr. Rank: All right, admit it now. 

The Clerk: Defendant’s Exhibit T admitted in 
evidence. [734] 


(Whereupon Defendant’s Exhibit T for Iden- 
tification only was received in evidence.) 


Mr. Phelps: Why don’t we do the same 
thing—— 

Mr. Rank: Yes, why don’t we do the same thing 
with the cash book, then, Defendant’s X? 

Mr. Phelps: You want to offer it? You may. Or 
we ean have a stipulation that we just had with 
yegard to the others. I bave no objection to it, 
so 


Mine Court: All right, whats it, 17 
Mie Phelps: T. 

Mr. Rank: No, that’s X. 

iMG. helps: Yes, X. 

The Court: <All right, admitted. 


(Whereupon Defendant’s Exhibit X for 
Tdentification only was received in evidence.) 


Mr. Phelps: Now the next matter, and this is 
again to perfect the record, if your Honor please, 
the two title records from the Belcher Abstract and 
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Title Company, and we offer those in evidence at 
this time. 

Mr. Rank: To which we object as being hear- 
say and immaterial. They are the ones that show 
the possibility of a 

The Court: Plaintiff’s Exhibit 19 for Identifi- 
cation ? 

Mr. Rank: Yes, your Honor. 

The Clerk: Yes, sir. [735] 

Mr. Rank: It’s the two title reports that were 
introduced, I think, for the purpose of showing a 
lien by reason of a writ of attachment. I think 
that’s entirely immaterial and it’s hearsay also, 
for the purpose of proving a lien. 

Mr. Phelps: I am just making my offer, and 
you have made your objection. 

The Court: Well, it may be admitted for what- 
ever it’s worth. 

The Clerk: Plaintiff’s Exhibit 19 admitted into 
evidence. 


(Whereupon Plaintiff’s Exhibit 19 for Iden- 
tification only was received in evidence.) [736] 


Mr. Phelps: With respect to the attachment, 
Mr. Rank, I have searched the records and a return 
has not been filed. The marshal’s office advised me 
that the official return of the marshal will be filed 
either today or tomorrow. May we have a stipula- 
tion that when that is filed with the Clerk of the 
Court that it may be admitted into evidence? 

Mr. Rank: Satisfactory. 

The Court: Well, when is that going to be? 
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Mr. Phelps: Well, it will be today or tomorrow. 

The Court: Very frankly, gentlemen, I expect 
to dispose of this case when you have finished. 

Mr. Phelps: Yes, your Honor. 

The Court: Or have argument and dispose of it. 
I am not going to wait until the marshal gets ready 
to file this return. If you want, I will order it filed 
immediately. 

Mr. Phelps: All right; I want it filed. 

The Court: Mr. Clerk, you tell the marshal I 
want that return filed today so we can have it here. 

Mr. Phelps: Thank you, your Honor. 

Mr. Phelps: The next matter—may we have a 
stipulation, Mr. Rank, that Mr. Fleckner went to 
various mills buving logs from Union Bond & 
Trust Company shortly after May 19, 1954, and 
advised them not to pay for the logs or they would 
have to pay twice and that such 

Mr. Rank: No. [737] 

Mr. Phelps: Let me finish. 

Mr. Rank: Yes. 

Mr. Phelps: I am completing it. 

Me. Ranks Yes. 

Mr. Phelps: And that he did so on the instruc- 
tions from you, as he testified in his deposition ? 

Mr. Rank: No; the answer to that request is no. 
I will stipulate that he did as he so testified in his 
deposition. 

Mr. Phelps: All right; I will accept that stipu- 
lation, and we can turn to it. I will find the exact 
page reference at the noon hour and we will agree 
upon it and then it can be entered as of record. 
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Mr. Rank: As I understand it, you are going 
to put that part of the deposition in evidence, is 
that it? 

Mr. Phelps: No; I am just asking you if you 
will stipulate to the facts as stated im the deposi- 
tion. 

Mr. Rank: No, I suggest what you do is put that 
part of the deposition in the record. 

The Court: He is asking you, Mr. Rank, whether 
you are willing to stipulate that what the witness 
Fleckner testified to is the fact. 

Mr. Phelps: Yes. 

The Court: That is what he is asking you. 

Mr. Phelps: That is all I am asking. 

The Court: Whether you want to do that or not 
is up to [738] you. 

Mr. Rank: May I reserve my answer to that un- 
til I do look at the deposition? 

Mr. Phelps: Certainly, that is quite satisfactory. 

Mr. Rank: At the questions and answers on that. 

Mr. Phelps: There is one more thing. At this 
time, if your Honor please, I will offer in evidence 
the deposition of John W. Strong, which was taken 
in this matter, the original of which will be in the 
Clerk’s office, and ask that it be deemed read into 
evidence in entirety. I don’t want to take the time 
of the Court to read it, but I offer it in evidence 
in its entirety. 

Mr. Rank: We have no objection, with a stipu- 
lation that all normal objections that might be made 
here at the trial will be objections that the Court 


Union Bond & Trust Co. 7185 


ean have in mind and have before it upon reading 
the deposition or reading any parts of it. 

The Court: What is the deposition about, gen- 
tlemen ? 

Mr. Phelps: The deposition, if your Honor 
please, relates to the witness John Strong, who is 
one of the co-owners, as to his knowledge of the 
defaults, as to his knowledge of the value of the 
land. 

The Court: You mean one of the plaintiffs? 

Mr. Rank: One of the defendants. 

Mr. Phelps: One of the defendants and cross- 
complainants, [739] and it relates to his knowledge 
of the defaults, his knowledge of the value of the 
land, his knowledge of what timber was on it, and 
what was discussed by the family on that occasion 
preceding the decision to terminate. 

The Court: How long is it? How manv pages? 

Mr. Phelps: It is 26 pages long. 

The Court: Can’t you summarize his testimony 


for me now? 

Mr. Phelps: I can endeavor to do so, but it 
would probably save your Honor’s time by going 
over it over the recess and do that. 

The Court: You don’t recall now the cireum- 
stanees of what he said? 

Mr. Phelps: Yes, I do, but I wanted to be ac- 
curate, if your Honor please. 

mine Court: Allrelt 

My. Phelps: When your Honor is asking that, 
T would want to be perfectly accurate. 


a 
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The Court: Leave it here. I will read it over 
the noon hour myself. 
My. Phelps: The plaintiff rests, if your Honor 
please. 
(Plaintiff rests.) 


Mr. Rank: I have two or three motions to make, 
and suppose I present those and then start the 
taking of testiniony after lunch? [740] 

The Court: You are not offering the deposition 
of Frederick Strong but only John Strong? 

Mr. Phelps: That is right, your Honor. 

Mr. Rank: These matters that I would like to 
present, if the Court please, can be argued at this 
time or be reserved until after the close of all tes- 
timony. 

First of all, I move for a dismissal of all of the 
claims and matters presented in the amended com- 
plaint upon the ground that there has not been ma- 
terial proof to sustain the allegations. And we will 
submit that motion, if the Court please. 

As I say, the ruling on that may be reserved, or 
if your Honor would like to hear further discussion 
we can discuss it at this time. 

The Court: Well, that would entail your willing- 
ness to submit the case on the record now. 

Mr. Rank: No, J think we have a right to make 
a motion for summary judgment at this time. 

The Court: That is a different matter. I don’t 
think there is such a thing as a motion for sum- 
mary judgement after you have proceeded to trial. 

Mr. Rank: Yes—— 
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The Court: There is a motion for a judgment 
in favor of the defendant. 

Mr. Rank: Similar to a non-suit on the matters 
presented in the complaint. [741] 

The Court: On the grounds that the evidence is 
not sufficient to sustain the allegations of the com- 
plaint. 

My. Rank: That is the motion I am making. I 
submit that motion at this time. 

The Court: JT am not going to grant any such 
motion as that. 

My. Rank: I then move at this time for a dis- 
missal of the claim for damages. In other words, 
that is a specific and separate claim in the com- 
plaint, and we do move for a dismissal of that claim 
upon two grounds: Number 1, that the acts that the 
cross-defendants are shown to have done, namely the 
posting of notices and the putting up of gates, under 
the terms of the contract were proper acts. 

Tn other words, the contract specifically provides 
that upon the default—and the default is admitted 
and the termination notice is admitted—upon the 
default and the happening of that, 


“The purchaser shal) thereafter be barred 
from asserting any right, title or interest in or 
to this contract or to said lands or timber stand- 
ing or fallen remaining thereupon.” 


The Court: Does it give the right of possession 


upon the default? 
Mr. Rank: Yes, it provides as follows: 
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‘‘Seller shall have as its sole remedy the [742] 
right to cancel this Agreement, resume posses- 
sion of the property, retain all payments there- 
tofore made,’’ 


and so forth, 


‘¢____the purchaser shall thereafter be barred 
from asserting any right, title or interest in or 
to this contract or to said lands or timber stand- 
ing or fallen remaining thereupon.’’ 


That is Ground Number 1. 

Ground Number 2: There is no proof of dam- 
ages. 

The Court: Technically, I suppose that plaintiff 
would not have a right to any damages if he was 
in default. Of course, probably a more moderate 
procedure would have saved a lot of trouble in this 
case at the time of the defaults occurring. 

However, I will reserve ruling on whether or not 
the plaintiff would be entitled to any damages, al- 
though I am inclined to the view that if there was 
a default there could not be a cause of action for 
damages. 

Mr. Rank: Your Honor of course realizes what 
I am doing; I am trying to narrow the issues. 

The second motion is a motion for dismissal of 
the claim for the establishment of mutual and re- 
eiprocal rights-of-way agreement between Ward 
and Blue Creek Redwood Company and Sage. 

The Court: That is a separate cause of action ? 

Mr. Rank: Yes, it 1s a separate statement, it 
is a separate [743] claim in the complaint and sets 


Union Bond & Trust Co. 789 


forth separately and I believe would be considered 
a claim under the rules to which we could move 
for a dismissal. 

The Court: That is a claim for reciprocal rights- 
of-way between Ward and Sage? 

Mr. Rank: Yes. 

The Court: Is Sage made a party to it? 

Mr. Rank: No, it is not. Jn other words, it 
would require the establishment of an agreement 
between Blue Creek or its assignees, of course, and 
Sage Land & Lumber Company, which is not a 
party to this proceeding. 

The Court: Well, I don’t see how the Court 
could grant any equitable relief if the parties were 
all before it. How could the Court order a_ re- 
ciprocal agreement established entered into with a 
party who is not before the Court? Is that your 
point? 

Mr. Rank: Yes. 

The Court: Well, I will see what counsel has to 
say on that. [744] 

Mr. Rank: Mr. Phelps, do I understand that you 
have abandoned the off-set of Speier? Will you 
state that for the record? 

Mr. Phelps: I should have stated that for the 
record. I so advised you. With respect to the mat- 
ter of the claimed off-set of Speier set forth, we 
have abandoned that claim. The evidence is con- 
flicting and I thought we couldn’t meet the burden, 
so L didn’t introduce any evidence on it. 

The Court: You have abandoned it? 

Mr. Phelps: Yes. 


790 Harold L. Ward et al., vs. 


Mr. Rank: The same question as to the claimed 
off-sets on the minimum payment matter. You of- 
fered no testimony. 

Mr. Phelps: On that matter I offered no testi- 
mony. I am willing to submit that matter purely 
as a matter of construction of the contract. That 
may or may not become material for the Court to 
decide, but there is no evidence on it. It is a matter 
of law and construction of the contract, and of 
course the evidence as to how the payments were 
made. 

Mr. Rank: Those are all the motions as far as 
the pleadings I have to make. Did you want to 
hear counsel ? 

The Court: The only thing I am interested in— 
on the point as to damages, I will simply reserve 
ruling on that until the case is finished, although 
if it appears that there was a default, then I don’t 
know, unless counsel has some law about that, how 
there could be a claim for damages. [745] 

Mr. Rank: The default has been admitted. 

The Court: As to the matter of this claim on the 
right-of-way, I don’t know what counsel has to 
say about that. I prefer to hear from you. 

Mr. Phelps: Your Honor is inquiring as to the 
right-of-way agreement? 

The Court: Yes. 

Mr. Phelps: With respect to that, if your Honor 
please, there is no separate cause of action based 
upon that. We are seeking no relief against Sage 
Land and Lumber Company. The situation is just 
this: That we intended to, and pleaded and intro- 
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duced evidence to prove that such an agreement in 
fact does exist. If such an agreement does exist, 
then we are entitled to the benefits of that under the 
third party beneficial theory. And if that is the fact, 
then it becomes material in several respects. It be- 
comes material, first, on the question of whether or 
not they were entitled, as they did, to try to keep 
us from using those roads at the time for removing 
Sage logs, and they knew that we were removing 
only Sage logs at that time over those roads. And 
if they breached their agreement—that is, if the 
Wards breached their agreement with Sage, that is 
a matter that I think the Court should consider on 
the question first as to the question of injunction. 

The Court: Now I am confused. Your opponent 
says that [746] this was a cause of action. 

Mr. Phelps: No, that is where he is mistaken. 

The Court: If it isn’t a cause of action, I don’t 
see what kind of a motion or what kind of an order 
I can make. 

Mr. Phelps: It is not separately stated and it is 
not a cause of action. 

The Court: You are alleging that as part of your 
cause of action? 

Mr. Phelps: Part of our cause of action. 

The Court: With respect to your claim for dam- 
ages ? 

Mr. Phelps: With respect to the claim for equit- 
able relief. 

The Court: As one of the considerations the 
Court should take into account in making an equit- 
able decree? 
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Mr. Phelps: Yes, your Honor. 

Mr. Rank: It doesn’t appear that way in the 
complaint. It is set forth in Paragraph XVIII. 
Paragraph XVIII is exclusively an allegation of 
this agreement between people who are not parties 
to this complaint, as we understand. 

The Court: It is a paragraph of the complaint; 
it isn’t a separate claim. 

Mr. Rank: It is a separate claim. It just ap- 
pears as being an entirely separate and distinct 
point. 

The Court: What are you asking? To strike 
that from the complaint? [747] 

Mr. Rank: No, my motion is for a dismissal as 
to that claim under the rules. In other words, we 
are entitled to move for a dismissal of any claim. 

The Court: What you are saying, Mr. Rank, is 
that you want to exclude a certain phase of the 
matter and certain factual matter—you want to ex- 
clude that from the consideration of the Court in 
determining what relief should be granted. That is 
what you are really saying. 

Mr. Rank: Maybe we should do this: We also 
move to strike that from the pleadings and any 
testimony on that matter. 

The Court: I think that the only question is as 
to whether those circumstances have relevancy in the 
relationship of the parties with respect to a decree 
that may be rendered. In other words—— 

Mr. Rank: Well, the Court would have to find 
existence of an agreement between Ward and Sage. 

The Court: I don’t think so. I think, for ex- 
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ample, if the Court restored the Union people to 
this contract, the Court would restore them the way 
they were, whatever the relationship was between 
the parties. I don’t think I can make a new con- 
tract. 

Mr. Rank: No, that is what I say. If the Court 
did not restore them, then the Court could possibly 
—I mean it is a possibilitvy—hold—and this is what 
they of course are [748] striving for—hold that 
there was in fact an agreement and as a result of 
that agreement with the owners of the property to 
the east, if they are entitled to the benefit of that 
agreement, could use the lands eontrary to that 


agreement. 

The Court: In other words, they will suffer a 
damage because of their mability to properly work 
the other properties that they have? 

Mr. Rank: Well, not necessarily. There may be 
other ways of getting out. But as far as our lands 
are concerned, the point is that they are endeavor- 
ing to establish an agreement between somebody 
else, and my motion to strike or motion to dismiss 
is based upon the faet that there is no proof of the 
existence of an agreement. 

The Court: I can’t make an agreement between 
the parties if there wasn’t one. 

Mr. Rank: ‘That is exactly the point; but you 
would have to find, to hold, in fact that there was an 
agreement between Blue Creek and Sage. The point 
of my motion is that the testimony shows that there 
was no agreement, both Mr. Ward and Mr. Holter 
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testified there wasn’t, and there are no documents 
supporting any other holding. I don’t have to meet 
that. 

The Court: There is a more practical aspect in 
that. Apparently, as I have heard so far—I haven’t 
heard all of the testimony—there was a comity of 
interest there, and if, [749] in fact, as a result of 
this breach your clients were to use the fact that 
there was not a legal binding contracts as a means 
of changing the situation, the practical situation 
there that theretofore existed in comity, into one 
that would be disadvantageous to the other side, I 
would say that would be an equitable consideration 
that would weigh against your clients. Do I make 
myself clear? 

Mr. Rank: I really don’t follow that. 

The Court: If the facts indicate that it isn’t a 
legal binding agreement as such and your clients did 
act in relationship that was the same as if there 
were a legally binding agreement, and then there- 
after on the basis of the taking back of the property 
on this default, your clients were now to urge that 
plaintiffs should be deprived of the rights that 
theretofore the parties had more or less recognized 
because there wasn’t a binding legal agreement be- 
tween the parties, that would have an equitable 
aspect to it. 

Mr. Rank: Well there would have to be a show- 
ing that that was the idea between the parties. 

The Court: Of course I don’t know whether that 
is going to be urged. It depends upon what. posture 
the case finally finds itself in. 
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Mr. Rank: You see at the time—— 
The Court: Well, they were doing it 
Mr. Rank: No. [750] 

The Court: They were acting as if there was an 
agreement. 

Mr. Rank: No. At no time, because there was 
never any logging operations 

The Court: They went over the Ward land. 

Mr. Rank: No. There was never any operations 
in there until it all came under one ownership, 
namely the Wilson interests, and prior to that there 
was never any operation, so never any use of the 


road. 

The Court: Both Sage and Ward, when it did 
come into the Wilson hands, there was an acqui- 
escence in that use being made. 

Mr. Rank: They had nothing to do with it, be- 
cause Wilson, by the terms of his contract with 
Sage and the terms of his contract with Ward, had 
the nght to use the Sage lands in the Ward contract, 
and the Ward lands in the Sage contract. There was 
no acquiescence between Sage and Ward. 

The Court: I don’t see how that can be deter- 
mined now, until the whole case is submitted. It 
may be an element in the case, and it may not; de- 
pending upon the position of the case when it is 
finally submitted. When vou argue it, and when it 
comes time to make the decision, it is time enough 
to decide what the relationship of that matter is to 


the case. 
Ma. Rank: Your Hlonor, with that, | sugeest that 
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we take the noon recess and then we will start to 
put in testimony [751] after the recess. 

The Court: Offhand, I don’t see any validity to 
the claim for damages, if there was a default. 

Mr. Rank: The default, of course, is admitted. 
There is no issue, on the question of the default. 

Mr. Phelps: The point is, if your Honor please— 
and it seems to have been lost in the shuffle—that 
the default is admitted, but the right to terminate 
has been denied and is denied and will become ap- 
parent not only on the basis of equitable grounds 
but also on the basis of legal grounds that will ap- 
pear from this evidence and that we will urge upon 
vour Honor at the proper time. 

The Court: You are claiming that, while the 
default is admitted, the circumstances of the default 
were not such as to warrant the forfeiture and ter- 
mination of the contract? 

Mr. Phelps: We will go beyond that, if your 
Honor please. We contend, first of all, with respect 
to that, there wasn’t a demand for performance of 
these amounts as is required under the contract, 
upon which to bottom a right to terminate. We also 
contend that there are other legal grounds which 
will appear before we reach the equity side of the 
Court, such as waiver and estoppel, in law to the 
right to terminate the contract. But those matters 
are all matters that we will argue to your Honor. 

The Court: Yes. [752] 

Mr. Phelps: They are matters of law: they are 
not matters ot fact that we can at this time decide. 
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The Court: All the motions of Mr. Rank will be 
submitted. 

How long do you anticipate you are going to take? 
It isn’t very fair for me to ask you that question 
because Mr. Phelps has had, of course, a long time, 
I hope you are not going to tell me you are going to 
take as long as he did. 

Mr. Phelps: No; he says not. 

Mr. Rank: We do not have much. We will 
finish 

The Court: A great deal of the matter has al- 
ready been covered. 

Mr. Rank: We will finish tomorrow. We cannot 
finish this afternoon, but we should finish tomorrow 
morning without any trouble; and I think in view 
of the circumstance of the length of time we have 
been here, that is pretty reasonable. 

The Court: We will resume at 2:00 o’clock. 


(Whereupon, an adjournment was taken un- 
til the hour of 2:00 o’clock p.m., this date.) 


November 30, 1954, at 2:00 P.M. 


Mr. Rank: If the Court please, we would like to 
offer at this time, of which a copy has been fur- 
nished to counsel, the blanket assignment of all the 
assets of Blue Creek to the various individuals. 

The Court: Any question about it? 

Mr. Phelps: No; no question about it. 

The Court. What do you need it in the record 
for? I am just thinking of vou gentlemen, in case 
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the case proceeds further, you will have an enormous 
record. 

Mr. Rank: I appreciate that. 

The Court. Of documents that really have no 
importance in the matter, when there is no dispute 
about it. 

Mr. Rank: There is a stipulation, is there coun- 
sel, that upon dissolution, all of the assets of the 
Blue Creek Redwood Company were transferred to 
the various parties defendant? 

Mr. Phelps: If you assure me of that—I know 
of no information to the contrary—I will accept 
your statement. 

Mr. Rank: If the Court please, two minutes ago 
I had a certified copy of our certificate of dissolu- 
tion, which should be offered next. 

The Court: The certificate of dissolution of 
what? 

Mr. Rank: Of the Blue Creek Redwood Com- 
pany. If we may [754] just pass that for a moment, 
and I will obtain it. 

We would also like to have marked in evidence, 
as Defendant’s Exhibit A, letters testimentary to 
Harold L. Ward as Executor of the Estate of Vir- 
ginia Palmer Ward. 

Mr. Phelps: No objection. 

The Clerk: That is Defendant’s Exhibit A, as 
marked in the pretrial conference. 


(Thereupon, document previously marked 
Defendant’s Exhibit A in pretrial conference, 
was received into evidence.) 
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Mr. Rank: These are all pretrial exhibits. 

The Court: What number did it have on pre- 
trial ? 

Mr. Rank: A. 

Pretrial Defendant’s Exhibit B, letters of guard- 
ianship for Ann Ward. 

The Clerk: Defendant’s Exhibit B, introduced 
and filed into evidence. i 


(Thereupon, document previously marked 
Defendant’s Exhibit B in pretrial conference, 
_ was received into evidence.) 


Mr. Rank: There was an order made in the pre- 
trial conference, substituting Harold L. Ward as 
executor of the Estate of Virginia Palmer Ward, 
and a like order made in the case of Ann Ward as 
Guardian. Is it necessary to have a new order at 
this time? [755] 

The Court: No. If an order was made, that is 
the end of it. 

Mr. Rank: As Exhibit D, a certified copy of a 
grant deed—aunless there is question about whether 
this property was transferred to these individuals. 
Will it be so stipulated? 

Mr. Phelps: Put it into evidence. I am sure you 
will establish that. 

The Court: All right. 

The Clerk: Defendant’s Exhibit D, introduced 
and filed into evidence. 


(Thereupon, document previously marked 
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Defendant’s Exhibit D in pretrial conference, 
was received into evidence. ) 


Mr. Rank: An original of the Power of Attorney, 
a copy of which has been provided counsel, as E. 

The Clerk: Defendant’s Exhibit E, introduced 
and filed in evidence. 


(Thereupon, document previously marked 
Defendant’s Exhibit E in pretrial, was received 
into evidence. ) 


The Court: That is to Ward and Strong. Is 
that correct? 

Mr. Rank: Yes; to Ward and Strong. 

True and correct copies of the Notice of Default 
and Notice of Termination, which were attached to 
the amended complaint, as one exhibit. It is De- 
fendant’s G. 

The Clerk: Defendant’s Exhibit G, introduced 
and filed [756] into evidence. 


(Thereupon, document marked Defendant’s 
Exhibit G in pretrial conference, received in 
evidence. ) 


Mr. Phelps: May I just see what that is? I 
think these are already in evidence. 

Mr. Rank: I don’t know whether they are all 
or as one exhibit. They may be, but I think we 
might as well mark them. 

The original ratification by all of the co-owners 
other than Harold Ward of certain acts as De- 
fendant’s Exhibit Kk. 
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The Clerk: Defendant's Exhibit K introduced 
and filed into evidence. 


(Thereupon, document previously marked 
Defendant’s Exhibit K in pretrial conference, 
was received into evidence.) 


Mr. Rank: Original ratification of Ann Ward 
and Harold L. Ward as her guardian of all of the 
acts contained therein. 

The Clerk: Defendant's Exhibit L, introduced 
and filed into evidence. 


(Thereupon, document previously marked 
Defendant’s Exhibit L in pretrial conference, 
was received into evidence. ) 


Mr. Rank: <A certified copy of the petition of 
Harold L. Ward as guardian, and Ann Ward, for 
the approval by the Probate Court of the County 
of Oakland, State of Michigan, together with a cer- 
tified copy of an order approving the [757] vatifi- 
cation. 

The Clerk: ‘That is Defendant’s Exhibit M, in- 
troduced and filed into evidence. 


(Thereupon, document previously marked 
Defendant’s Exhibit M in pretrial conferenee, 
was received into evidence.) 

Mr. Rank: And a certified copy of the order of 
the Superior Court of the State of California, in 
and for the County of Humboldt, also approving 
the ratification. 
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The Clerk: That is Defendant’s Exhibit N, in- 
troduced and filed into evidence. 


(Thereupon, document previously marked 
Defendant’s Exhibit N in pretrial conference, 
was received into evidence. ) 


Mr. Rank: Mr. Fletcher, will you take the stand, 

please? 
LAWRENCE 8, FLETCHER 

was called as a witness on behalf of the defendant, 
and being first duly sworn to tell the truth, the 
whole truth and nothing but the truth, testified as 
follows: 

The Clerk: Please state your name to the Court, 
Sie. 

The Witness: Lawrence 8S. Fletcher. 


Direct Examination 
By Mr. Rank: 


Q. My. Fletcher, you are an attorney at law, are 
you? [758] A. Iam. 

Q. Having vour office in Oakland, California? 

A. Ido. 

Q. Licensed to practice in the State of Cali- 
fornia ? A. I am. 

Q@. What is the name of your firm? 

A. The present name? 

Q. The present name. 

A. The present name is Hardin, Fletcher, Cook 
& Hayes. 

@. You have been attorney for the Ward in- 
terests on the West Coast since about 19483 or °44? 
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(Testimony of Lawrence 8. Fletcher.) 

A. In January, about, ’44. 

@. And what was the firm name at that time? 

A. Hardin, Rank, Melsor & Fletcher. 

Q. Mr. Melsor has since deceased and Mr. Rank 
is no longer a member ? 

A. Yes. Leonard Melsor died in ’47, and in *49 
we changed our name when M1. Rank left the firm. 

Q. Did you have occasion during the early spring 
of 1950, to visit the office of Coast Redwood at Ar- 
eata, California? A. I did. 

Q. <And while there at that time who did you see 
and what did you do? 

Mr. Phelps: ‘This is the spring of °50? 

Mr. Rank: 50, yes. [759] 

A. I went to see—— 

Mr. Phelps: I can’t see the materiality at this 
point. 

Mr. Rank: Nobody ean tell its materiality until 
it is in. 

The Court: What is the date? 

Mr. Phelps: The spring of °50. 

My. Rank: I think the Court will realize the 
materiality. I can explain it if the Court desires. 

The Court: This is the office of whom? 

Mr. Rank: Of Coast Redwood. 

Q. At that time who was in charge of the office? 

A. Paul Owens. 

Q. Did you have a conversation with Mr. Owens? 

A. Yes. 
Q. Will you relate the conversation, please? 
Mr. Phelps: Just a moment. [ will object to that, 
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(Testimony of Lawrence S. Fletcher.) 
if your Honor please, without foundation and hear- 
say. 

The Court: It is pretty remote. What is the 
purpose of it? 

Mr. Rank: Withdraw the question. 

Q. (By Mr. Rank): While you were there did 
you make a study of the method employed by Paul 
Owens at that time of keeping the stumpage rec- 
ords for Coast Redwood? A. I did. 

@. And did you have a conversation with him 
at that time concerning it? [760] 

A Yess | did, 

Q. And what 

Mr. Phelps: Go ahead. Next question. 

Q. (By Mr. Rank): What discussion did you 
have so far as the method of keeping the books as to 
their being current or not? 

Mr. Phelps: If vour Honor please, I object to 
this. It was way back in ’50. 

Mr. Rank: Whether they were up to date. 

The Court: Hasn’t it been admitted that they 
kept stumpage records? 

Mr. Phelps: Yes. There is no question about 
that. 

Mr. Rank: Yes. But, if the Court please, Myr. 
Wilson’s testimony was that they were always be- 
hind, always late; that is why he couldn’t get out the 
reports. The information was never up to date, and 
so forth. And I think that Mr. Fletcher’s purpose 
of making this visit was for that very purpose. 
Jn other words, to check the reason for the late 
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(Testimony of Lawrence 8. Fletcher.) 

reports. Mr. Wilson testified he could never get 
information out of Paul Owens; he was a good ac- 
countant but always late. 

The Court: He is talking about 1950. 

Mr. Rank: That is what Mr. Wilson was talking 
about and what Mr. Owens testimony was, and 
might still be continuing. I think those things are 
material. 

Mr. Phelps: Well, it happened in 1950. It £761] 
wouldn’t be material particularly on an isolated 
instance. 

The testimony isn’t quite as they state it. Some- 
times they were current, and sometimes they were 
not; so I believe it is improper to go baek to 1950. 

The Court: I don’t quite see the materiality, Mr. 
Rank; whether, on the particular occasion he went 
there what he found the condition to be. 

Mr. Rank: Here is what we will offer to prove 
—offer to show: That at that time he discovered and 
found that the method of keeping the stumpage rec- 
ord was a method whereby the girl kept it daily; the 
day he was there the records were up to date, the 
day before, and that was their ordinary routine of 
keeping the records. 

Now I am certainly not going to labor the 


point 

The Court: Suppose they did keep the records 
that way. That still is not material, is it, as to what 
the relationship between the accountant and the 
head of the company was as to getting information 
from him? He may have kept very good records. 
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(Testimony of Lawrence 8. Fletcher.) 

Mr. Rank: Well, in view of Mz. Wilson’s testi- 
mony, that is the purpose of it. The correspondence 
later on shows that—but I certainly don’t want to 
labor the point. We spend more time arguing about 
a thing and discussing it than putting it in. 

The Court: I would say that 1950, on one oc- 
casion is [762] rather remote. 

Mr. Rank: All right. 

Q. (By Mr. Rank): Mr. Fletcher, at that time 
did you have a discussion with Mr. Owens concern- 
ing his instructions from Mr. Wilson as to when 
he should send the reports to the Wards—the 
monthly reports? Dee Ves: edid: 

Mr. Phelps: Same objection; remote, hearsay, 
without foundation. 

Mr. Rank: ‘The testimony has been that Mr. 
Wilson has always told him to send the reports in 
by the 20th as a routine matter. This conversation 
as to instructions that Mr. Wilson had given Mr. 
Owens, according to Mr. Owens’ statement to Mr. 
Fletcher, may be material. 

The Court: Well, let him answer that. 

The Witness: I did. 

Q. (By Mr. Rank): Relate the conversation, 
please ? 

Mr. Phelps: Does your Honor have in mind the 
hearsay objection there? At any rate, I just want 
to make the record show that I have made that ob- 
jection. 

The Witness: I discussed 
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The Court: Well, is this contrary to something 
that Owens said? 

Mr. Rank: Yes. 

The Court: I haven’t got all the testimony in 
mind. [763] 

Mr. Rank: Yes. It is contrary to something Mr. 
Owens said and something that Mr. Wilson said. 

The Court: Well, something M1. Wilson said, it 
wouldn’t be-—— 

Mr. Rank: I recall Mx. Oweus testifying that 
Mr. Wilson told him to always get the reports out 
by the 20th of the month. 

Mr. Phelps: I don’t recall the testimony. 

The Court: This is only cumulative then and 
corroborative, isn’t it ? 

Mr. Phelps: I have an additional point to urge, 
if your Honor please: That the party here was the 
Union Bond & Trust Company, and the situation 
with respect to Union, not to Coast Redwood, as to 
which Mr. Owens at that time wasn’t even keeping 
any records of any kind for Union in 750. 

Mr. Rank: Well, but Mr. Wilson also testified 
that he instructed Owens—— 

The Court: I don’t think there is much validity 
to that part. What Owens told the witness in 1950 
as to what his instructions were 

Mr. Rank: If the Court please, Iet’s withdraw 
the question. 

The Court: -——doesn’t seem to me to be very 


important. 
Q. (By Mr. Rank): Mr. Fletcher, in the fall of 
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(Testimony of Lawrence 8. Fletcher.) 

1952 did you have various correspondence and con- 
versation with Mr. Wilson and Mr. Wilson’s at- 
torneys with reference to the power of [764] at- 
torney and the assignment of the contract? 

A. I did. 

Mr. Phelps: I have no objection to those docu- 
ments. You can put them in without establishing a 
foundation from the witness. 

Mr. Rank: If the Court please, I intend putting 
all of these letters and documents in as one exhibit, 
so { will hold these two letters. 

The Court: Well, put them all in at one time, 
showing them to counsel to save time. 

My. Phelps: Just show them to me. 

Mr. Rank: Here they are (handing documents 
to counsel). 

Mr. Phelps: May I see that first one once again? 
It ties in. Oh, you have them all here? 

Mr. Rank: They are all here. 

The Court: My. Rank, is there anything particu- 
lar you want to bring out from the witness? 

Mr. Rank: Yes. 

The Court: Except that these documents passed 
between counsel? 

Mr. Rank: There are some things to bring out. 

The Court: You just call my attention to what 
you want in these documents. 

Mr. Rank: I will do that, and also ask the wit- 
ness questions concerning conversations. [765] 

Mr. Phelps: I have examined all of them. They 
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(Testimony of Lawrence S. Fletcher.) 
all may go in evidence if you wish. I have no ob- 
jection to any of them. 
Mie Court: All right. 
Mr. Rank: Thank you. We will ask that they all 
be marked in evidence as Defendant’s next in order. 
The Clerk: That will be Defendant’s Exhibit AG 
introduced and filed into evidence. 


(Thereupon, document identified above was 
received in evidence and marked Defendant’s 
Exhibit AG.) 


Mr. Rank: The first two letters are under date of 
September 9, 1952, and are simply advising Mx. 
Wilson and the Union Bond & Trust Company of 
the fact that the assignment of the contract and the 
fact of the appointment of Mr. Ward and Myr. 
Strong as attorneys in fact. 

Now, then, the next letter is a letter dated Septem- 
ber 22, from Mr. Ward to Mr. Wilson, to the effect 
that a letter had been received but still addressed 
to Blue Creek Redwood Company, and calling at- 
tention that they should be addressed to Ward and 
Strong as attorneys in fact. 

Next is a letter dated November 25, 1952, ad- 
dressed to Blue Creek Redwood Company, signed 
Union Bond & Trust Company, enclosing a check 
for $26,000.00 for logs for the months of May, 
June, July and August. [766] 

Q. (By Mr. Rank): Now, Ma. Fletcher, do vou 
recall being advised of the receipt of that cheek tiv 
Mr. Ward’s office? A. Yes. 
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Q. And did you give instructions as to what 
should be done—and those instructions were carried 
out by Miss Brownley’s returning the check to Mr. 
Wilson, as is shown in the wire of November 29, 
1952, is that correct? 

Mr. Phelps: Doesn’t the matter speak for itself? 

A. Yes. 

Mr. Rank: Yes; it does, but 

Q. (By My. Rank): Then what was the next 
that happened insofar as this matter was concerned, 
My. Fletcher, if you recall? 

A. On the morning of December Ist, which was 
a Monday, I had been over in court in Martinez, 
my father-in-law’s estate; and on my return to the 
office 

Mr. Phelps: This is 52, is it? 

Mr. Rank: Yes; December, 52. 

A. (Continuing): 752. On my return to the 
office I had on my desk a copy of the telegram dated 
December 29 addressed to A. K. Wilson, signed by 
Gladys Brownley, stating that they were returning 
the check in the amount of $26,188.94, on the basis 
that it was made out to Blue Creek Redwood Com- 
pany, not to Harold L. Ward and Frederick Strong, 
Jr., as attorneys of fact. Along with the copy of a 
telegram that Mr. A. K. Wilson of the Union Bond 
& Trust Company had sent to Blne Creek Redwood 
Company, [767] Harold L. Ward and Fredcrick 
S. Strong, Jr., and Harold L. Ward—all three names 
used—which is a very long telegram, stating the 
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reasons why the check had been made payable to 
the Blue Creek Redwood Company. 

Q. Mr. Fletcher, May I 

Mr. Phelps: f don’t want to interrupt you, but 
doesn’t it all speak for itself? He is just reading 
from the document. If there is anything particular, 
put it in evidence. 

Mr. Rank: If the Court please, I think I should 
advise the Court that this is evidence tending 
to support our affirmative defense of estoppel, equit- 
able estoppel as to the questioning of the validity of 
the assignment or the power of attorney or the— 
that is the purpose of this testimony. 

The Court: The what? 

My. Rank: Thev have questioned, there has been 
questioned the authority, that is, the right of the 
assignment; the right to assign the contract of the 
individuals and also the aets done and performed by 
Ward and Strong under the power of attorney. 
They have questioned the validity of those acts. 

The Court: Are vou still questioning that, Mr. 
Phelps? 

Mr. Phelps: Jf your Honor please, I am per- 
fectly willing to submit it on these documents. The 
point on that is sunply this: That at all times they 
have taken the position that the contract was not 
partially assigned and we have reserved our [768] 
rights under the contract. I will say this to your 
Honor. | think this will answer the question. So 
far as this law suit is coneerned, [ will make no 
issue of it; but so long as it is understood that I am 
not waiving any rights outside of those matters that 
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are to be determined by your Honor in this lawsuit. 
If that is satisfactory. 

But I mean, I don’t want to waive the point that 
intercontractually between the parties. But so far 
as this lawsuit is concerned, I make no point of it. 

My. Rank: And also will you make the same 
statement or stipulation as to the acts done by Ward 
and Strong under the power of attorney? For 
example, the sending of the default notices and the 
sending of notice of termination? 

Mr. Phelps: Again, so fav as this lawsuit 1s con- 
cerned, I will make no pomt, because of the partial 
assignment. I don’t want to waive the point beyond 
this lawsuit, you understand, Mr. Rank. 

Myr. Rank: Well, I understand. 

Mr. Phelps: All right. 

Mr. Rank: Now, do I understand correetly that 
—and it ean be so stipulated—that there is no issue 
as to the validity of the assignment insofar as this 
lawsuit is concerned the validity of the assignment 
of Blue Creek Redwood Company to the various 
named individuals? 

Mr. Phelps: Yes, Mr. Rank. Insofar as this 
lawsuit is [769] concerned, or insofar as any issue 
to be determined by this Court. Reserving, of course, 
our right to assert that in any other matters that 
may arise between the parties outside the issues of 
this court. 

Mr. Rank: And is the same stipulation true as to 
the matters and things done, the validity of the 
power of attorney and the matters which, and things 
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done under the power of attorney as to all the indi- 
viduals named as defendants in the lawsuit—this 
lawsuit ? 

Mr. Phelps: I don’t know that I understand 
your last statement, but if I do understand it, it 
would follow. 

The Court: Are you going te attack in this law- 
suit the various notices and acts of the men who 
acted under the power of attorney on the ground 
that they didn’t have any authority to do that? 

Mr. Phelps: Because of the assignment 

Mr. Rank: No, no, no, no; because of the power 
of attorney. In other words, let’s face the issue. 
Are you going to attack the validity of the default 
notices and the validity of the notice of termination 
on the ground that Ann Ward was a minor? 

Mr. Phelps: In the state of the record as it now 
stands, no, Mr. Rank. I think I can answer your 
question and the Court’s question by answering 
that we make no issue in this lawsuit with respect 
to that matter. What I don’t want to concede, and I 
don’t think you meant for me to concede, that [770] 
the notices of default, so called, as such, were effec- 


tive. 

Mr. Rank: No. All I mean 

Myr. Phelps: You understand me? 

Mr. Rank: All I am saying to you, and so the 
record will be perfectly clear on this, that there 
will be no issue in this lawsuit as to the validity of 
the notices of default, the validity of the power of 
attorney, the validity of the acts done under it, or 
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the validity of the notice of termination, insofar 
as this lawsuit is concerned, at all. Well, let’s so 
insofar as—— 

Mr. Phelps: I think you are going beyond—— 

The Court: I stated it to you. Now you are 
arguing about it. I asked Mr. Phelps if he was 
making any objection to these notices of default on 
the ground that the persons who gave them didn’t 
have any authority to give them. 

Mr. Phelps: And I said in this lawsuit I make 
no such issue. 

The Court: All right. Doesn’t that answer it? 

Mr. Rank: That does it perfectly. Now, these 
letters were offered and marked in evidence, but 
in view of that stipulation, they are not necessary 
to be in evidence. 

The Court: All right. 

Mr. Phelps: Stipulate they may be withdrawn? 

Mr. Rank: So it is stipulated they may be with- 
drawn and that number, AG, saved for some other 
exhibit. We will [771] just take them back. 

The Clerk: AG withdrawn. 


(Whereupon, Defendant’s Exhibit AG was 
withdrawn. ) 


Mr. Rank: The next matter, if the Court please, 
has to do with the question of the payment of the 
1950, *51 and ’52 taxes, and Mr. Wilson’s excuse, 
that he thought he was paying the °53 and ‘54 taxes 
when he paid that payment. I shouldn't use the 


word ‘‘excuse’ ’ —‘‘reason.’’ 
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The Court: Those taxes have since been paid? 
Mr. Rank: Beg pardon? 
The Court: The taxes have since been paid? 
Mr. Rank: 'The ’53 and ’54 have not been paid. 
Mr. Phelps: But the ’50, ’51 and ’52 have been 
paid. 
Mr. Rank: Yes; have been paid. 


(Documents examined and conversation be- 
tween counsel out of hearing of the Reporter.) 


Mr. Phelps: Mr. Rank has handed me a sheaf of 
papers and [ have examined them, if your Honor 
please. I don’t see the materiality, and on that 
ground reserve the objection, while I have no ob- 
jection as to the foundation, as to those—corre- 
spondence between Fletcher, Cook & Hayes, and Mr. 
Wilson, or between the Wards and Wilson. But 
there are included and bound into this some other 
correspondence between Fletcher, Cook & Hayes, 
and the Tax Collector and the State, and some other 
unnamed persons, and as to that I would certainly 
object to [772] that as hearsay and not binding on 
the plaintiff. If you will eliminate those 

Mr. Rank: When it comes to those, why 

Q. (By Mr. Rank): Mr. Fletcher, I hand you a 
group of letters and copies and ask you if on 
December 12, 1952, you wrote the letter appearing 
at the top of the group. Aa add: 

Q. Yes. And that letter reads as follows: 


‘‘Tn accordance with the Blue Creek contract 
with you, dated Way J, 1986. Parageapieiy 
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provides that you are to pay all the current 
taxes on this property and shall mail either the 
tax receipt or photostatic copy showing pay- 
ment. 


‘‘Would you kindly let me know immedi- 
ately whether or not these taxes have been 
paid, and if so, mail the photostatie copy of 
the receipted bill to this office. 

‘‘Very sincerely yours,”’ 


Now, did you receive a reply to that letter? 

Mr. Phelps: Well, I am going to object to this. 
This has to do with taxes which were since paid. 
That is my 

Mr. Rank: Well, if the Court wants an expres- 
sion from me, I will state it. But this is all part of 
the whole picture. Mr. Wilson testified that when he 
paid the $12,000.00 in December, he thought he was 
paying—for °53 and 754, and I think the [773] 
event leading up to the payment of that and the fact 
it was called to Mr. Wilson’s attention, and all those 
matters, are material. 

Q. (By Mr. Rank): Now, did you receive a 
reply to that letter, Mr. Fletcher? A. No. 

Q. Did you then write to the Tax Collector at 
the courthouse in Eureka to find ont whether or 
not those taxes had been paid? A. and: 

Q. Anda copy of your letter is 

Mr. Phelps: I will object to that letter as hearsay 
and addressed to a third person, self-serving as far 
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as Mr. Fletcher is concerned, and not binding on the 
company. 

The Court: Well, was that subsequently com- 
municated to Mr. Wilson? 

Mr. Rank: Yes, it was subsequently, or the 
fact they had not been paid was subsequently com- 
municated. 

The Court: Well, then, can’t you cover that by 
the subsequent letter ? 

Mr. Rank: Well, if the Court please, I am trying 
to do this orderly, before—to bring the whole picture 
out. In other words, Mr. Wilson didn’t reply to 
his letters, so he wrote to the Tax Collector to tind 
out—— 

The Court: Well, can’t you establish, can’t vou 
just ask the witness whether, if he didn’t receive any 
reply, whether [774] he took the matter up with the 
Tax Collector? And then, after he took the matter 
up with the Tax Collector, did he communicate 
further with Mr. Wilson? What did he commnmi- 
cate? And then you save those objections. 

Mr. Rank: All right. 

Q. (By Mr. Rank): Mr. Fletcher, assume— 
Well, did you, after receiving no reply from that 
letter, did you communicate with the Tax Collector? 

mx 1 did. 

Q. And then thereafter did you communicate 
with Mr. Wilson or talk with him on the telephone? 

A. No. I talked with Nh. Ward. 

Q. Did you receive on March 22, 1953, a wire 
from Mr. Wilson as contained in the exhibit, a copy 
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of the wire directed to Harold Ward and Frederick 
Strong, ‘Payment of delinquent taxes being made, 
will be sent copy receipted tax payment’’? 

A. I received a copy of that telegram from Mr. 
Wilson. 

Q. Yes. Now, did you receive any receipted tax 
papers ? A. No. 

Q. Or copies? A. No. 

Q. Did you thereafter communicate with the 
Tax Collector to ascertain whether or not the taxes 
had been paid ? “A. Yes. 

Q. And received a reply? £775] A. Yes. 

Mr. Rank: Now, if the Court please, I believe 
this reply is material. It is simplv a letter stating 
that the first installment had been paid and the 
second had not been paid, and I think it becomes 
material as this tale unfolds—— 

The Court: You mean under the records—— 

Mr. Rank: The business records. 

The Court: That provision of the Federal Code 
that if this is an official communication from the 
Tax Collector, it is admissible? 

Mr. Rank: That’s correct. 

Mr. Phelps: Well, submitted, your Honor. 

The Court: I think I would admit it on that 
theory. 

Mr. Phelps: Submit the objection that it is hear- 
say. 

The Court: All right. 

@. (By Mr. Rank): On April 8th, vou received 
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a reply from the Tax Collector of Humboldt County, 
did you not? 

A. That’s correct, Wallace E. Martin. 

Q. And a copy of which is ineluded in this 
group of letters and in which you were advised that 
the first installment of ’53 taxes had been paid but 
the second installment had not been paid? 

A. That’s correct. 

Q. Did you communicate that fact to Mr. Wil- 
son? 

A. Yes, On April 13th I wrote Mr. Wilson a 
letter. [776] 

@. And advised him that on April 20th the 
second installment of taxes would become delin- 
quent ? A. That’s correct. 

Mr. Phelps: lLet’s establish the year of that, 
because it is Important. 

The Witness: April 13, 1953. 

Mr. Phelps: 754; which is it? 

The Witness: 753. 

Mr. Phelps: 753 and this is which taxes now? 

Mr. Rank: These are the—— 

The Court: The second installment? 

The Witness: Second installment of 1952-53. 

Mr. Phelps: All right. 

©. (By Mr. Rank): At that time Mis letcner: 
had you had any information or advice or knowledge 
that any prior taxes were unpaid? A. No. 

Q. So you communicated with Mr. Wilson and 
told him that the second installment of the 752-53 
taxes would be delinquent April 20th? 
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A. That’s correct. [777] 

Q. And you received a reply to that letter, did 
you? A. On April 24th. 

Q. Just read that letter. 

A. It is addressed to Mr. Lawrence Fletcher, 
care of office address: 


“‘Dear Larry: 

‘‘Received your letter of April 13 regarding 
taxes in Humboldt County. In answer will say 
that these taxes will be paid shortly. Union 
Bond and Trust Co., A. K. Wilson. Carbon 
copy to Harold Ward, and carbon copy to 
Dunne, Dunne and Phelps.’’ 


Q. Now, what was the next that you heard from 
Union Bond and Trust or Coast Redwood? 

A. On July 8th I received a registered letter 
from Paul Owens in which he enelosed a certified 
eheek for $4,331.69 and the letter is addressed to me 
and it starts out: 


‘*Dear Larry: 

‘‘Pursuant to instructions from A. K. Wilson, 
we are herewith enclosing our certified check, 
No. 16598 in the amount of $4,331.69, making 
the same payable to the Auditor of Humboldt 
County. 

“With personal regards from this writer, 
we are, very truly yours, 

“PAUL C. OWENS.” 
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And it is on the Coast Redwood Company [778] 
stationery. 

On July 

Q. Just a moment, Mr. Fletcher, please. 

A. Oh. 

@. Ishow you Defendant’s Exhibit Y for identi- 
fication and ask you if that is a photostatic copy 
of that letter? A. That is. I made that myself. 

Q. That photostat? A. M-hm. 

Mr. Rank: We will ask that that be marked in 
evidence as Defendant’s Y. 

The Court: Defendant’s Y? 

Mr. Rank: Yes. That’s the cashier’s check by 
Coast Redwood. 

The Clerk: Defendant’s Exhibit Y admitted into 
evidence. 


(Whereupon, Defendant’s Exhibit Y for 
identification only was received in evidence.) 


Q. (By Mr. Rank): And on July 17th, you re- 
turned the check to—— 

A. To the Coast Redwood Company. 

Q. In accordance with your letter of July 17th. 

A. July 17th. 

Q. Then did you hear from Mr. Wilson about 
that ? 

Mr. Phelps: Now you are not giving the whole 
story. You are just picking out what you want to 
pick out. Well, never mind; go ahead. [779] 

The Witness: Well, the letters speak for them- 
selves. 

Mr. Phelps: All right; that’s why I objected to 
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vour testifying as to part of the letters. The letters 
are 1n evidence, they do speak for themselves. 

Mr. Rank: I don’t think that I am omitting 
anything that is material, and if there is anything 
else, you can certainly 

Mr. Phelps: Go ahead. 

Q. (By Mr. Rank): Now, on July 20th you re- 
ceived a reply from Mr. Wilson, did you not? 

Age Edd: 

Q. The letter reading as follows: 


“*Dear Larry: 
‘Understand you returned the certified 
Cheek ae 


A. Yes; it is almost a two-page letter. 

@. And just summarizing the letter, it states 
that they were short of funds and unable to make 
the tax payment, would like to have vou hold the 
check so they could be sure the money would 
be paid, in the meantime that they were going to 
endeavor to get the taxes reduced; I believe that’s 
covered in the letter? A. That is correct. 

@. And now at that time did vou have any 
knowledge or information that any taxes were un- 
paid other than the 1952-53 taxes? 

A. No: J did nom p7s0] 

Q. And the next letter is the return of that check 
to vou, is that correct? 

A. That’s correct; the original certified check. 

Q. And following that, on Julv 24th, you sent 
a letter to Mi. Wilson to the effect that vou would 
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hold the check under the circumstances and under 
the conditions set forth in the letter? 

A. Yes. I would call Mr. Mills and explain my 
position to Mr. Mills and said, in view of that, that 
IT would hold the check under certain circumstances, 
and so I outlined the circumstances to Mr. Wilson 
and sent Mr. Mills a copy of it. 

Q@. And the following letter, dated August 
Ist 

A. Was accepting my conditions and asked me to 
hold the checks. 

Q. And they then sent vou a check for $100 to 
cover interest and delinquency or penalties? 

A. That’s correct. 

@. Now when was the first time that you re- 
ceived any information or knowledge as to the fact 


that there were other unpaid taxes on the property 
other than the second installment of 763? 

A. When I received a letter from the State 
Controller’s office on October 8, 1953. 

Q. Now Mr. Fletcher, before you testify con- 
cerning that letter, did yon then send a copy of 
that letter to Mr. Wilson? [781] 

A. It is my recollection that I did. 

Q. And did you have a telephone call with Mr. 
Wilson ? 

A. Yes, I called My. Wilson in this regard. 

Mr. Rank: Now this letter, if the Court please, 
reads as follows, from the Controller 

Mr. Phelps: We may have the same objection; 
incompetent, irrelevant and immaterial. 
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Mr. Rank: Same offer. 

Mr. Phelps: Hearsay, no proper foundation. 

The Court: Admitted under the Public Records 
Section. 

Mr. Phelps: It has no bearing, your Honor. 

The Court: The public Records Section of the 
Code. 

Mr. Phelps: But again I fail to see, the taxes 
were paid, they are not in default at the present 
time, they were paid, so anything that would come 
up out of this would be waived by the parties. I just 
don’t see why we want to go into all this and waste 
time. 

Mr. Rank: We are trying to show, Mr. 
Phelps 

The Court: You mean that these taxes that they 
are talking about here have been paid? 

Mr. Phelps: Yes. 

Mr. Rank: Oh, surely they were paid. 

Mr. Phelps: And I made that objection earlier 
and saw no—— 

The Court: When were they paid? [782] 

Mr. Rank: These were paid, if I might state, 
these were the ones that were paid in December. 

The Court: 753? 

Mr. Rank: By the Coast Redwood check of 
twelve or thirteen thousand dollars, and Mr. Wilson 
testified that he thought constituted the payment for 
the taxes that are now in default. Now the purpose 
of this is to show the correspondence, the eommuni- 
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cations with him, and endeaver to show, if the Court 
please, how ridiculous such claim is. 

The Court: Well, what’s the importance of it, 
if they were paid? 

Mr. Rank: The importance is just this, Mr. Wil- 
son has given an excuse, as an excuse—— 

The Court: Well, I know, but I am not here to 
discipline anybody. It’s moot, isn’t it? 

Mr. Rank: No, no, it is not moot. 

The Court: Well, you wouldn't expect that vou 
would take back the property for that reason in 
April of the following year? 

My. Rank: No, I think the Court misunder- 
stands. 

The Court: Maybe I do, I don’t know. 

Mr. Rank: One of the defaults with which they 
are charged and—is failure to correct in sixty days, 
the failure to pay the first imstallment of 753-54 
taxes. 

Mr. Phelps: Let's get to that. [783 

Mr. Rank: Mr. Wilson has testified as his sole 
and only excuse for failure to pay it, was that he 
thought when he paid the tax bill in December, he 
was paying those taxes. Now we are showing the 
correspondence, the conversations leading up to that 
payment, which would indicate that such a state- 
ment on his part is beyond belief, let’s say. Now 
that’s the purpose of this, and it is certainly ma- 
terial in meeting their claim that that is their excuse. 

The Court: Your poimt is that you, speaking 
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colloquially—he knew exactly what he was payimg 
at the time he was paying it? 

Mr. Rank: Why certainly, because—— 

The Court: Because there is correspondence 
showing it? 

Myr. Rank: That’s correct. 

The Court: Well, I think on that theory it would 
be admissible. 

Mr. Rank: This letter of October 8, 1953, from 
the Controller from the State of California direct 
to Frederick Strong, care of Hardin, Fletcher, 
Cooke and Hayes, is as follows: 

“The records of this office show that the above- 
described property has been sold to the State for 
delinquent taxes. 

‘‘Sinee this is timberland, we wish to call to your 
attention the provisions of Section 3441 of the [784] 
Revenue and Taxation Code which makes it unlaw- 
ful for anyone to cut and remove timber from tax 
sold land and subjects a violator to prosecution and 
suit for damages. 

‘‘Before it is legal to cut on any of this land, a 
full and complete redemption must be made. The 
County Auditor will, upon request, furnish you an 
estimate of the amount necessary to redeem, which 
amount must be paid before the lien of taxes against 
this land is removed for the years 1950-51-52. 

‘‘When redemption has been made, kindly notify 
this office so we may clear our records. If any of 
this property has been sold, please let us have the 
name and address of the new owner. It 1s necessary 


Union Bond & Trust Co. 827 


(Testimony of Lawrence S. Fletcher.) 

as well as a legal requirement that a statement be 
filed each year with the Assessor as to the status of 
the property. If any timber has been cut, this must 
be reported so the Assessor can reduce the assess- 
ment accordingly. 

“Your cooperation in this matter is much desired. 

“Very truly yours, Robert C. Kirkwood, State 
Controller.”’ 

My. Rank: Now as I understand your testimony, 
you sent a copy of that letter to Mr. Wilson and 
also called him about it? [785] 

A. That’s right, yes. 

Mr. Phelps: He said he thought he did. 

The Witness: I think I did. I did call him on the 
telephone, though; that I know. 

Q. (By Mr. Rank): Upon receiving that? 

A. Yes. 

Q. And what was your conversation with him? 
Please relate it. 

A. Well, this was the first knowledge that I had 
had that there was any delinquent taxes, and outside 
the second insallment of 1952-53. And it eame as a 
great shock, so I got on the telephone and called 
Mr. Wilson and bawled him out in no wneertain 
terms and said that, in the course of the conversa- 
tion, told him that I thought we had been, T had 
been misled in accepting that check for the last part 
of 1952-53 when he still owed his 1951, and the 
second half of 1952. I told him that he was guilty of 
a eriminal offense in cutting any further timber in 
accordance with the Revenue and Taxation Code, 
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with which I was very familiar, since I had handled 
tax deeded lands in the Attorney General’s office 
some years before. I told him 

Mr. Phelps: Well, I think the witness’ opinion 
and what he said with respect to that should go out, 
if your Honor please. 

The Witness (Continuing): I also told [786] 
him—— 

The Court: Yes, the opinion may go out. 

Mr. Rank: Well, I think 

Q. (By Mr. Rank): Are you relating your con- 
versation ? 

A. Iam relating my conversation with Mr. Wil- 


son. 

Mr. Phelps: That doesn’t make it all admissible, 
just because it is a conversation, if your Honor 
please. 

Mr. Rank: Why not? 

Mr. Phelps: Why, I submit that it isn’t. He may 
have an opinion and conclusion, that doesn’t make 
everything he says—— 

The Court: What did Wilson say? 

The Witness: Mr. Wilson said, and I asked him 
the direct question why he had not paid them. He 
said, well, he was just short of money and that he 
would try to pay them. 

And I said, well, that I felt that we had been mis- 
led and that in view of this state of the record, 
I would probably return the certified check and 
he would receive a notice of default. I also asked 
him on that occasion why we had not received the 
log slips for the prior months and a log report, as 
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we had been waiting for this whole period of time, 
about five months, from June on, for these pink 
slips and the log reports, and he said that he 
understood that Mr. Owens had mailed them and I 
said, ‘Well, we have never received them.’’ 

Mr. Rank: Is that about the extent of the con- 
versation ? 

A. That is the substance of the conversation. I 
followed it [787] up two days later with a letter. 

Q. Yes. And in the meatime did you obtain from 
the auditor of Humboldt County a statement, a 
bill and a statement, showing the items making up 
the amount then due? 

A. I did. I wrote, either wrote or telephoned to 
the auditor and asked her to send me down a com- 
plete statement of the delinquent taxes that are due. 

Q. And did you forward those to Mr. Wilson? 

pee | did. 

Q. And then you also sent him a letter, or did 
send him a letter under date of October 15th? 

me I did. 

Q. Addressed to Mr. A. K. Wilson, signed 
Lawrence Fletcher? A. I did. [788] 

Mr. Rank: Stating as follows: 

‘Confirming my telephone conversation with you 
of October 13, 1953, we were shocked when we re- 
eeived the notice from the office of the State Con- 
troller, Division of Tax Deeded Lands, at 1033 Kye 
Street, Eureka, that the properties covered by the 
Blue Creek Contract had been sold for delinquent 
taxes for the years 1950 and 1951. 
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‘“Why you have not paid these taxes in accordance 
with the terms of Paragraph 4 of our Agreement, we 
fail to understand. I talked with Mr. Ward concern- 
ing this matter and you will undoubtedly receive a 
default covering these taxes. 

‘““We are aware of your failure to have paid the 
1952 taxes. In accordance with our previous under- 
standing, the $4,331.69 cashier’s check, made payable 
to the Auditor of Humboldt County, dated July 2, 
1953, and the eashier’s check dated July 27, 1958, 
in the amount of $100.00, were to have been applied 
on the 1952 taxes. How you arrived at these 
amounts, in the light of the taxes now due as set 
forth on the statement received from the auditor of 
Humboldt county, we do not understand. The taxes 
for 1952 now delinquent only total $3,177.31. 

‘‘Tn aecordance with the statement from the [789] 
county auditor, you owe at the present time, 
$12,297.16. If this $4,431.69 which I now have in 
my possession is deducted therefrom, you will be 
required to pay $7,865.47 to clear up all delin- 
quencies. You will note that the additional interests 
and penalties will accrue after October 29, 1953, and 
a new statement should be obtained from Nell M. 
Dick, the county auditor. 

“Tf you will let me know where to send the two 
eashier’s checks in order that the same may be ap- 
plied on the back taxes, I will comply with your 
request. 

‘“Tn the meantime, however, we must insist that 
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these taxes be paid in accordance with the terms of 
the contract.’’ 

Q. (By Mr. Rank): Did you receive a reply to 
that letter, Mr. Fletcher, to your recollection ? 

A. No, I did not. 

Q. On October 19th, you followed with another 
letter, did you not? A. That is correct. 

Q. And that letter is directed to Mr. Wilson, and 
signed by you? A. That is correct. 

Mr. Rank: (Reading). [790] 
sWear Art: 

‘“We have been giving serious consideration to the 
problem raised by your failure to have paid the 
1950, 1951 and 1952 real property taxes upon 
the lands covered by the Blue Creek Redwood Com- 
pany contract. 

“When we accepted possession of the certified 
check of the Coast Redwood Company dated July 2, 
1953, in the amount of $4,331.69 on July 24, 1953, 
and the $100.00 cashier’s check upon the Security 
First National Bank, dated July 27, 1953, we were 
not aware you had failed to pay the taxes for the 
two prior years. These two checks, we understood, 
were to apply upon your 1952 delinquency, alone. 

“‘In accordance with our understanding as _ set 
forth in my letter of July 24, 1953, we are now 
returning to you the two checks referred to in order 
that you can apply the same upon the delinquent 
taxes. Likewise, Mr. Ward is mailing you a default 
notice for your failure to have paid these taxes for 
the past three year period. 
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I sincerely hope you will see to it that all these 
delinquent taxes are paid promptly since you are 
now in violation of the criminal provisions of See- 
tion 3441 of the Revenue and Taxation Code [791] 
by presently cutting timber from tax deeded lands. 

If you will reread my letter of October 15, 1953, 
addressed to you, you will note that there is 
$12,297.16 due for delinquent taxes at the present 
time, but that additional interest and penalties will 
accrue after October 29, 1953. ['792] 

Q. (By Mr. Rank): A default notice was sent 
on October 19th? 

A. J received a copy of Mr. Ward’s default 
notice of October 19th. 

Mr. Rank: Now if the Court please, I see that 
attached to Defendant’s Exhibit Z that was marked 
in evidence yesterday as a letter and a photostatic 
copy of a bill which should really not be a part of 
the exhibit; it should be an exhibit pertaining to the 
fifth 1953-54 taxes. So, with counsel’s permission 
and the Court’s, I would like to withdraw that and 
make that a separate exhibit. 

Myr. Phelps: Take it out and let it be marked 
separately. No objection. 

Mr. Rank: I am removing from that exhibit a 
letter dated October 29, 1958, which includes a 
1953-54 tax bill which we will cover in a moment. 

Q. (By Mr. Rank): Do yon recall, Mr. 
Fletcher, while the Clerk is removing that, whether 
you had any further correspondence with Mr. Wil- 
son on the matter of the payment of these 1951-52 
taxes? 
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A. I didn’t have any correspondence; I had a 
telephone conversation with Mr. Mills. 

Q. On what date, if you recall? 

A. On December 29, 1953. As a matter of fact, I 
had two telephone conversations with Mr. Mills on 
that day 

Q. Just a moment, Mr. Fletcher. What was the 
date of the [793] default notice? 

December 19th. 

December 19th or October? 

The default notice was October 19, 1953. 

And the 60-day period would elapse? 
Would elapse either 
r. Phelps: It speaks for itself. 

The Witness: Well, anyhow early—— 

Mr. Phelps: The Court is quite able to compute 
that 60 days. Why waste time on it. 

The Court: That is the default notice about the 
taxes you are talking about? 

Mr. Rank: Yes, it is the default notice for 50-51 
and ’52, and it is m the record dated October 19, 
1953. 

Q. (By Mr. Rank): Upon December 29th, you 
had a telephone conversation with Mr. Mills, did 
you? A, Yes: 

Q. Will you relate the conversation? 

A. Thad telephoned to Mel Dick—— 

Q. Let’s cover that first, Mr. Fletcher. T was a 
little ahead. Had you checked with the office of the 
auditor in Eureka to find out whether or not the 


taxes had been paid? 
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A. Yes, I telephoned the office to inquire whether 
the 1950-51 and ’52 taxes had been paid. 

Q. Yes. [794] 

A. And received a reply that they had not. 

Q. And then what did you do? 

A. Well, the twenty—the period of time had 
elapsed, the 60-day period had elapsed, so I called 
Mr. Mills and called his attention to that fact and 
that unless the taxes for the 50-51 and ’52 were 
paid that we were prepared to terminate the con- 
tract. After talking with Mr. Mills—Mr. Mills said 
that he was sure that there must have been an over- 
sight; that he would call Mr. Ward that same day 
and would call me back. 

Q. Mr. Fletcher, you said Mr. Mills said he 
would call Mr. Ward? 

A. Would call Mr. Wilson. In the meantime, 
I called Mr. Ward and advised Mr. Ward of the 
facts and later in the day, I don’t recall whether 
Mr. Mills called me or I called Mr. Mills, but Mr. 
Mills, who had been in touch with Mr. Wilson said 
that the payments for the delinquent taxes for the 
1950-51 and ’52 was a pure oversight; that they 
would be paid, and he appreciated our calling that 
to his attention. 

Q. Do you recall whether or not there was any- 
thing mentioned in either of those two conversations 
with My. Mills concerning the 1953-54 taxes? 

A. I don’t recall as to that. 

Q. And was there any further conversation that 
day? 
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A. No; but on the following day I did receive a 
copy of a [795] telegram to Mr. Ward. 

Q. Reading: 

‘Taxes have been paid this date and photostatic 
copies of paid statements being mailed. 

(Signed) Union Bond & Trust Company.”’ 

Is that correct ? A. That is correct. 

Q. The photostatie copies you received following 
are photostats of the receipt and the statement at- 
tached to Defendant’s Exhibit Z, is that correct? 

A. Yes, these are copies of the photostats that 
we received. 

Q. And you received these from 

A. Directly from—I don’t recall where thev 
came from, but my recollection is that they came 


from Eureka or Areata. 

Mr. Rank: We will ask, if the Court please, 
that the letters and documents just referred to be 
marked and included in Defendant’s Exhibit Z. 

Mr. Phelps: It is not necessary if thev have 
been read. 

Mr. Rank: We will ask 

Mr. Phelps: TI have no objection except to those 
which I have already made the objection to and 
your Honor has already ruled upon the objection. 

The Court: All right, put them in Exhibit Z. 


(Whereupon, documents referred to were at- 
tached and made a part of Defendant’s FEx- 


hibit Z.) [796] 
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Mr. Rank: My. Cook just called my attention to 
the fact that Z is still for identification. I ask that 
it be marked in evidence as Defendant’s Exhibit Z. 

The Court: Admitted. 

The Clerk: Defendant’s Exhibit Z admitted into 
evidence. 


(Whereupon, Defendant’s Exhibit Z for iden- 
tification only was received and marked into 
evidence. ) 


Q. (By Mr. Rank): I show you a copy of a 
letter with photostatie copy of tax bill attached to 
it, a letter addressed to Mr. Wilson, carbon copies 
to Mr. Ward and Dunne, Dunne & Phelps, and 
ask you if you sent the original of that letter with 
a copy of the tax bill? 

A. I sent the original of this letter and the 
original tax bill. 

@. And the original tax bill of which this is a 
photostatic copy? A. Yes. 

Mr. Rank: This letter of October 29, 1953, is 
addressed to A. K. Wilson with copies to Dunne, 
Dunne and Phelps: 

“‘T am enclosing the Humboldt County tax bill 
for the year 1953-54, showing a total tax due of 
$8,597.60, the first installment of which becomes 
delinquent on December 10, 1953, in the amount of 
$4,278.80. [797] 

‘‘T am amazed you failed to exercise your rights 
to have this assessment reduced due to the fact that 
much of the timber has been logged therefrom. In 
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April, 1953, I called this matter to your attention, 
allowing plenty of time for you to have the assess- 
ment lowered in amount. I again called your atten- 
tion to this matter in time for you to have had 
the assessment corrected if you had exercised your 
rights before the Board of Supervisors of Humboldt 
County, sitting as a Board of equalization. In my 
judgment you are overpaying your taxes to the 
extent of four or five thousand dollars and is a 
needless expenditure of monies. 

‘‘T wish to call your attention to the fact that the 
first installment will become dehnquent on Decem- 
ber 10, 1953, and unless the same is paid by that 
time, we will have to give you Notice of Default.” 

Myr. Rank: I ask that that be marked as Defend- 
ant’s next in order. 

The Clerk: That will be Defendant’s Exhibit 
AH. 

The Court: We cancelled AG, so we might as 
well make it AG. 

The Clerk: Defendant’s Exhibit AG marked for 
identification. 

Mr. Phelps: Mark it in evidence, if you [798] 
want. 

Mr. Rank: Yes, I am offering it in evidence. 

The Clerk: Introduced and filed into evidence. 


(Whereupon, letter referred to above was re- 
ceived in evidence and marked Defendant’s 
Exhibit AG.) 
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Mr. Rank: The attachment, if the Court please, 
is a copy of a Humboldt County tax assessment in 
1953 showing the first installment of $4,278.80 due 
November Ist, 1953, delinquent, December 10, 1953. 
I believe it is stipulated those taxes were not paid. 
Withdraw that for just a moment. 

Q. (By Mr. Rank): A default notice was sent 
upon the failure of Mr. Wilson to pay those taxes on 
December 10th, was it not? 

Mr. Phelps: It is in evidence and it is dated. 

The Witness: Yes, it was. Later on—I mean 
after the 10th, or between the tenth and the Ist of 
the year, I had called, I believe, My. French in the 
interests of time to check with the tax collector to 
determine whether those taxes had been paid. 

Q. And you found they had not? 

A. I found they had not, and I telephoned Mv. 
Ward and a default notice was mailed. 

Q. Did you have any further communication 
with Mr. Wilson to your knowledge concerning 
these taxes? A. Not to my knowledge. [799] 

My. Rank: Now, Mr. Phelps, while we are on the 
question of taxes, two things: I believe you were 
going to check to determine whether or not the 
figures $9,080.96 was the amount due on May 12th, 
1953, on the 53-54 taxes. 

Mr. Phelps: I was going to check? 

Mr. Rank: Yes, that was the figure we had 
agreed upon snbject to your ascertaining the cor- 
recthess of it. 
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Mr. Phelps: I don’t recall that. I probably did, 
and if I did, I am sorry to say that I haven’t. 

Mr. Rank: That figure is contained in a letter 
that you received back from the tax collector. 

Mr. Phelps: I didn’t check it. 

Mr. Rank: May it be stipulated that that is the 
amount? 

Mr. Phelps: Subject to correction, certainly. 

Mr. Rank: That was the same stipulation before. 
Mr. Phelps: J have no correction to make, so 
that makes it easier for you. 

Mr. Rank: Then I will ask that it be marked as 
Defendant’s next in order. 
Mr. Phelps: What is this? 

Mr. Rank: That is a copy of the tax bill giving 
the figure $9,080.96, and showing what it is for. 

The Clerk: Defendant’s Exhibit AH introduced 
and filed into evidence. 

Mr. Rank: Also, Mr. Phelps, you were to obtain 
a copy of [800] the letter to the tax collector 
wherein you claimed to have made a tender. 

Mr. Phelps: You are right about that, I was to, 
and I did search. In fact, Mr. Mills and I searched 
again last night, and I haven’t got the copy of the 
letter and it isn’t in any of the files that I have. 
I don’t know what I can do for you. It must have 
been mislaid or misplaced. I don’t know that it is 
particularly important. If you have a copy 

Mr. Rank: No, I don’t have a copy. 

Mr. Phelps: I will be glad to stipulate to it. 
Mr. Mills and I spent some time looking through 
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all our files. It may still be misplaced, and if I find 
it, I will produce it. I can do no more. 

Mr. Rank: Of course the importance of that 
letter—the reply from the tax collector was intro- 
duced in evidence and we understood that that letter 
made a purported tender 

Mr. Phelps: You are absolutely correct. I 
haven’t got it. 

Mr. Rank: The importance of the letter making 
the tender is to determine what the tender was for, 
because you have charged that the tax collector 
wrongfully refused the tender. 

Mr. Phelps: I have searched the records and J 
will search again. If it is misplaced, I can’t produce 
it. I will look again, because I am as anxious as 
vou are to produce it; in fact, more so. [801] 

Mr. Rank: Now, also, Mr. Phelps, there were 
two other sets of documents that vou were to pro- 
duce and have for us. One of them was a copy of the 
bank statements from the Los Angeles bank upon 
which Union Bond and Trust Company drew the 
checks that were sent as tenders for the pavment of 
logs removed after January 1, 1954. Do you have 


them ? 

Mr. Phelps: Yes. 

Mr. Rank: May we have them and offer them 
in evidence? 

Mr. Phelps: J don’t think it is proper, if your 
Honor please. This isn’t the time for discovery. I 
have them here. But I think it is incompetent, ir- 
relevant and immaterial. If counsel wanted it, the 
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time to require it would be of course when the wit- 
ness was on the stand and could be questioned about 
ate 

Mr. Rank: Why, Mr. Phelps—— 

Mr. Phelps: T[ am willing to submit it to your 
Honor’s discretion as to whether or not I should 
produce it. 

Mr. Rank: I asked 

The Court: What is it? 

Mr. Rank: Well, your Honor will recall this was 
discussed I believe in the pretrial conference 
wherein I pointed out that in a letter I had made 
a request for certain documents. 

Mr. Phelps: And I said I would have them here, 
and I have. [802] 

Mr. Rank: That is right. I didn’t anticipate the 
question about it. That is why we were doing it that 
way. I wrote a letter and they were advised of it. 

Ma Phelps: Well, f lawe them. 

The Court: All right. 

Mr. Phelps: If the Court says that I have to 
turn them over to you, I will. 

Mr. Rank: What I am getting at is this: That 
your objection is that it is something that should 
have been a matter of discovery proceedings. We 
requested it long enough before the trial. 

The Court: TI still don’t know what it is you are 
talking about. 

Mr. Rank: It is a copy of the Union Bond and 
Trust Company bank statements in the Los Angeles 
bank where the checks that were tendered to us in 
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payment of the logs removed after January, 1954— 
the account on which those checks were drawn, and 
it was our desire to examine the statements to as- 
eertain whether or not at the time these checks were 
issued there were funds to cover them. 

~The Court: I don’t think it would be material 
now, unless you ask a question of some witness as 
to whether or not there was enough money in the 
bank to cover them. If he says ‘‘no,’’? you ean ask 
him to produce his bank statements. 

Mr. Rank: That is my point. [803] 

The Court: Or if he says ‘‘Yes,’’ rather, you 
could ask him to produce his bank statements. I 
don’t think you ean make a discovery procedure in 
the course of the trial unless you are proceeding on 
some point created in the evidence itself, and there 
is nothing before the Court, you haven’t raised that 
issue by any testimony. 

Mr. Rank: If the Court please, they have 
claimed a tender. In fact they have put in a letter 
showing a tender and showing the delivery of these 
checks, the sending of these checks to us. I don’t 
think that we are required on their case or at any 
particular time to follow up the request that we 
have made for documents which we would be en- 
titled to see under discovery proceedings. We prob- 
ably were a little lax. 

The Court: It depends upon whether it is in 
issue or not. 

Mr. Rank: It certainly would be an issue 
whether or not the tender was offered 
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The Court: It depends upon whether or not 
there is a question whether there was money in the 
bank to cover the checks. You have got to have 
something like that before the Court now to make 
the evidence admissible. We do not change the rules 
of evidence by discovery proceedings. The rules of 
evidence are just the same. 

Mr. Rank: All right, your Honor [804] 

The Court: Unless you are prepared to assert, 
on the basis of something that vou know about, that 
they didn’t have any money in the bank and these 
checks were fake checks and asked them to produce 
their bank statements, but until there is some rec- 
ord, some evidence on the subject, I don’t see how 
they could be admissible. 

Mr. Rank: We will come to it in a moment. We 
will pause for a moment. 

Q. (By Mr. Rank): Mr. Fletcher, calling your 
attention now to the first employment of W. W. 
French, other than for the fire damage, I will ask 
you whether or not you were the person who made 
the arrangement and arranged for the first employ- 
ment on behalf of Mr. Ward? 

A. I was. 

Q. Where was the arrangement made? 

A. The arrangement was made between Mr. 
French and myself. 

Mr. Phelps: And where were you at the time? 

The Witness: In my office. 
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Mr. Rank: What was the arrangement that you 
agreed upon at that time? 

A. The arrangement was this: Mr. French came 
into the office and stated that he was representing 
the sage interests, California Barrel and the Arrow 
Mill. 

Mr. Phelps: Wait a minute. When was this? 

Q. (By Mr. Rank): Approximately when was 
this conversation? [805] 

A. Well, it was in the latter part of 1952, I 
believe. 

Q. Just a moment, Mr. Fletcher. I will show 
you a letter that may refresh your memory as to 
the date. 

The Court: While you are looking at that, per- 
haps we might take a brief recess. 


(Short recess.) [805-A] 


Mr. Rank: The missing document has _ been 
found, if the Court please. May we offer the cer- 
tificate of dissolution of the Blue Creek Redwood 
Company? Have you seen this? 

My. Phelps: No objection. I haven’t seen it, but 
I haven’t any objection to it. 

The Clerk: That’s AI, sir, introduced and filed 
into evidence. 


(Whereupon, certificate of dissolution re- 
ferred to and identified above was received in 
evidence and marked Defendant’s Exhibit AI.) 


Mr. Rank: So we won’t forget, may we at this 
time ask for a dismissal as to Blue Creek? 
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The Court: Any objection? 

Mr. Phelps: Well, I would prefer to let the 
matter rest on the record, if your Honor please. I 
don’t want to consent to it. 

The Court: I didn’t ask you that. I just wanted 
to know if you are objecting to it. 

Mr. Phelps: To the introduction of the docu- 
ment? 

The Court: No, objecting on the hasis of the 
certificate of dissohition, objecting to the dismissal 
of the action against the corporation. 

Mr. Phelps: Well, yes. IT want to let the record 
note that I do object to it, if your Honor please, 
because we take the position still that with respect 
to the [806} 

The Court: Doesn’t the State law cover it? 

Mr. Rank: I believe so, yes. 

The Court: The State law provides who shall 
be liable on the dissolution of the corporation. Let’s 
not waste time discussing that. 

Mr. Phelps: No, it does not. 

The Court: It doesn’t make any difference 
whether the action is dismissed against the Blue 
Creek or not. I don’t think it makes a bit of differ- 
ence, because the law takes care of it. 

Mr. Rank: Very well. I just thought of some- 
thing else, if the Court please. On this blanket as- 
signment, I would hke to have it marked in evi- 
dence. It contains, although there is no question 
about the assignment, it contains a provision that 
the assignees shall perform all the obligations of 
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the corporation. I would like to have that in the 
record. 

The Court: Very well. 

The Clerk: That’s defendant’s Exhibit AJ in- 
troduced and filed into evidence. 


(Whereupon assignment, referred to and 
identified above, was received in evidence and 
marked Defendant’s Exhibit AJ.) 


Mr. Phelps: AJ? 

The Clerk: That’s correct. 

Mr. Phelps: Thank you. [807] 

Q. (By Mr. Rank): I believe you testified as 
to the arrangement that you made with Mr. French 
for the doing of certain work up in the Ward 


properties? A. That’s correct. 
Q. Did you then report that to Mr. Ward and 
Mr. Strong? A. I did. 


Q. And following that, sent a letter to Mr. 
French confirming the arrangement, copy of which 
I show you? 

A. I sent him a letter. Yes, that’s the letter, 
on August 25, 1952. 

Mr. Rank: Without reading the whole letter, it 
is a letter addressed to Mr. French signed by Mr. 
Fletcher. 

Mr. Phelps: May I see it? 

Mr. Rank: Yes. 

Mr. Phelps: Let me see it, because we may 
have no objection to it. 

Mr. Rank: I thought I had given you a copy. 
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Mr. Phelps (Examining): I have no objection. 

Mr. Rank: Ask it be marked Defendant’s next 
in order. 

The Clerk: Defendant’s Exhibit AK introduced 
and filed into evidence. 


(Whereupon letter referred to above was re- 
ceived in evidence and marked Defendant’s 
Exhibit AK.) 


The Court: What’s that letter? 

Mr. Rank: That is just a letter confirming the 
arrangement [808] with Mr. Fletcher as to his em- 
ployment and the purposes of it. 

T can read the paragraph that contains the meat: 

‘‘Confirming our conversation, I have discussed 
with Mr. Harold L. Ward and Fred 8. Strong the 
question of their paying a pro rata share of hiring 
one field supervisor to check upon the logging op- 
erations of Mr. Wilson on the Ward land. As I 
understand it, the supervisor is to stamp the vari- 
ous logs adjacent to the boundary line between the 
Ward and Sage property so that there will be no 
mixup, and perform other tasks in connection with 
the operations. He is to be your employee and not 
the employee of the Ward interests. I understand 
the cost of maintaining ee 

The Court: Who is this letter addressed to? 

Mr. Rank: W. W. French. 

‘*T understand——’’ 

Mr. Phelps: JI have no objection to it. Of course 
1 do reserve the—— 
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The Court: That refers to the employment by 
French of some employee? 

Mr. Rank: Yes it refers to the employment of 
Harvey. 

The Court: Oh. 

Mr. Phelps: I submit it is not binding on the 
plaintiff, if your Honor please. [809] 

Mr. Rank: ‘‘I understanding the cost of main- 
taining this field supervisor would be borne by the 
California Barrel Company, Arrow Mil! and Ward 
interests, of one-third each, or upon sueh equitable 
basis as you determine, monthly bills to be rendered 
to each party. If in the future the Ward interests 
would wish to withdraw this type of field super- 
vision, they are at liberty to do so on 60 days’ writ- 
ten notice. If you have any questions in connec- 
tion with this matter, kindly let me know.”’ 

The date of that letter is August 23, 1952. 

Mr. Phelps: It is not offered as binding on the 
plaintiff, though, is it? I mean, it is just a matter 
between French and vour client ? 

Mr. Rank: Well, yes; it’s self-explanatory. 

Mr. Phelps: All right, as long as you 

Q. (By Mr. Rank): Now, just briefly, Mz. 
Fletcher, commencing some time in the spring of 
1953, did you begin receiving copies of what have 
been referred to here as the monthly Harvey re- 
ports? 

A. I began to receive some reports, yes, from 
Mr. Harvey, once a month. 
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Q. Yes. They came to the office, is that correct? 

A. They came to the office, once a month. 

Q. Now would you relate the circumstances that 
first brought [810] your attention to the possibility 
of a discrepancy or a failure to report logs by 
Union Bond & Trust and the date and the cir- 
cumstances ? 

A. In January 1954, in the early part of the 
month, I had been checking the amount of the 
payments that had been made already, that we had 
received. 

Q. From Union Bond & Trust? 

A. Union Bond & Trust. And I wanted to figure 
out about how much we could expect in the future, 
because we were concerned over whether or not the 
contract was going to pay out, and so I had made 
a rough calculation that we should receive in 
January, when the 60 day period for November 


was up 

Q. May I call your attention, it would be Oc- 
tober? 

A. October? Yes, that’s right, October. Because 
November 20th was the date 60 days after that. 

And so I had calculated, I had looked back at 
that October report and calculated that I could, 
we could expect around, well, in excess of 12 to 
15 thousand dollars. And when a week later I got 
a copy of the letter which the Union Bond & 
Trust Company had written to Mr. Ward and Mr. 
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Strong, enclosing only about $7,000 or some amount 
below $10,000, I was surprised, and so I checked on 
Mr. Harvey’s report, and for the first time I dis- 
covered that there was a discrepancy in the amount 
that we had received for that month, and the 
amount that should be due, and so I [811] 

Q. What did you do then, if anything, Mr. 
French (Fletcher) ? 

A. Shortly thereafter, I wrote to Mr. French. 
I had gotten this report some time between the 20th 
and the end of the month of January or shortly 
thereafter, and, oh, I think it was about Febru- 
ary, early in February. 

Q. I will show you the letters in just a mo- 
ment so you can refresh your memory as to the 
dates. 


(Conversation among counsel out of hearing 
of the Reporter.) 


Q. I show you a series of correspondence, Mr. 
Fletcher 

Mr. Rank: There is no question about it, I think 
most of these letters are in evidence, all except one, 
of My. Ward. 

Mr. Phelps: That is exactly my point. I don’t 
see any reason to have them marked again. They 
are all contained in the exhibit, the 1954 cor- 
respondence exhibit, which is in evidence. 

Mr. Rank: Well, the 1954 correspondence, that’s 
the French 1954 correspondence. 

Mr. Phelps: Yes. 
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Mr. Rank: That exhibit contains quite a bit of 
correspondence, if the Court please, and I thought 
it would be much easier and simpler to put this 
series in together as one exhibit as our exhibit. 

Mr. Phelps: Well, I don’t know whether you 
have any [812] interest in keeping this record 
down, but J should think that we wouldn’t want to 
dupheate exhibits, if your Honor please. Every one 
of those letters are contained in Plaintiff’s Exhibit 
No. 10, exeept a letter to My. Ward, to Mr. 
Fletcher. 

The Court: Exhibit No. 10? 

Mr. Phelps: Yes. 

The Court: That is a letter of French to 
Hletcher. 

Mr. Rank: I think—let’s see if all these letters 
are in. 

Mr. Phelps: It’s a whole file. 

My. Rank: Yes, there is a whole file of letters 
and it does contain copies of the letters, the cor- 
respondenee between French and Fletcher. Now it 
was my thought that it would be much simpler 

The Court: Well, just call attention to them in 
the file why don’t you? 

Mr. Phelps: Yes. 

My. Rank: All right. 

The Court: There is no point putting in more 
letters. 

Q. (By Mr. Rank): So you wrote Mr. French, 
did you not? 

A. Yes, TI see this letter dated January 29. 
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Q. And that is the letter that is contained? 

A. 1954. 

Q. In Plaintiff’s Exhibit No. 10? 

A. That’s correct. And I was concerned over 
the contract and [813] asked, gave him a list of 
the stumpage payments which Mr. Ward had re- 
ceived since May, 1953, which covered, I think there 
were six months’ period from June on, June 
through October. 

Q. And then on—go ahead. Will you finish your 
answer ? 

A. And so that he could—and asked him to 
check with the, Mr. Harvey’s figures, and what 
was the reason for the discrepancy. 

Q@. And then you received a reply to that letter 
under date of January 31st, did you not? 

A. Yes, on January 31st. 

Q. Which in addition to discussing other mat- 
ters, contains an answer to your January 29th 
letter on the second page? 

A. That’s correct, the last paragraph of his let- 
ter. 

Q. Then on February 11, 1954, you communi- 
eated again with Mr. French? 

A. That’s correct. 

Mr. Rank: Now if the Court please, both the 
January 31st letter and the February 11th letter 
are in Plaintiff’s Exhibit 10. 

Q. (By Mi. Rank): Now on February 11th, 
did you have a phone conversation with Mr. 
Owens? 
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A. I had been trying to reach Mr. Owens for a 
week to ten days, and left word for him to call, 
and he never called back. And finally, on February 
11th, I was able to contact Paul Owens and I told 
him that [814] 

Mr. Phelps: Just a moment. As to the conver- 
sation, I object to that as meompetent, irrelevant 
and immaterial, hearsay and without foundation, 
not binding on the plaintiff Union Bond & Trust 
Company. 

Mr. Rank: The fact of that conversation has 
been testified to by Mr. Owens and by Mr. Wilson. 

The Court: I will overrule the objection. 

Mr. Phelps: Well, but if it is for the purpose 
of impeachment, you can’t do it by just asking 
what a conversation was. The witnesses are en- 
titled to have the questions put to them, what was 
said. You don’t go beyond the impeaching ques- 
tions that were put to the witnesses, that’s it. 

Mr. Rank: We are not endeavoring to offer 
this for, necessarily, impeachment. I think that 
it’s a common thing, two parties to a conversa- 
tion 

The Court: J will overrule the objection. 

Mr. Rank: Certainly. 

A. I asked Mr.—first I started out and told Mr. 
Owens that I had discovered what I thought was 
a discrepancy in the figures, in the amount that 
we had been receiving and the total stumpage that 
had been taken off of the Ward lands, and asked 
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him if he had the logging slips and the stumpage 
payments for the Union Bond & Trust Company, 
and he said, yes, he had them all in his office. I 
told him that Mr. French, W. W. French, who was 
our representative there, would come and would 
like to [815] check them. He said, fine, he could 
come along. 

@. And you so advised Mr. French in that let- 
ter, is that it? 

A. I wrote Mr. French to go see Mr. Owens. 

Q@. Now did you receive a report from Mr. 
French as to whether or not he had been able to 
see Mr. Owens? 

A. Yes, he wrote me—I think he either wrote 
me or telephoned me—as a matter of fact, wrote 
me, that he had contacted, Mr. Owens—— 

Mr. Phelps: The letter speaks for itself. You 
see that is what we get into here. 

Q. (By Mr. Rank): Just a moment. Mr. 
Fletcher, do you recall whether he reported to you 
by letter? 

A. Yes, he sent me this letter of February 19th 
that he had talked with Mr. Owens and they were 
making an appointment to meet the following week. 

Q. In the meantime had he reported to you 
whether or not he had been in the Coast Redwood 
office ? 

A. Yes, he had telephoned me that he had been 
to the Coast Redwood office. 

Q. What was the report he gave you as to his 
visit? A. Well, he told me 
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Mr. Phelps: That is objected to as hearsay and 
not binding on the Union Bond & Trust Company. 

Mr. Rank: This subject matter has been opened 
wide open by plaintiff, and this report of January 
here and the letter [816] has been opened wide. 

The Court: Mr. French testified to this? 

Mr. Rank: Yes, Mr. French testified to it. 

The Court: Then why do you need this witness 
on it? 

Mr. Rank: It isn’t the question 

The Court: Then it becomes subject to the ob- 
jection that it is hearsay, and the only exception to 
that is if you are trying to establish the fact that 
an incident did occur at a certain time, in crim- 
inal cases particularly that is allowed, because it 
goes to the question of intent. 

Mr. Rank: All right. 

Q. Let’s put it this way. Without stating what 
the report was, did you receive from Mr. French 
a report? 

A. Yes, I had a telephone conversation with 
him. 

Q. As to whether or not he had visited the 
Coast Redwood and inspected the books? 

A. That is correct. 

Q. Then did you have a further report from 
him as to whether or not he had been to Paul 
Owens’ office pursuant to the appointment of which 
he advised you in that letter? 

A. Yes, shortly after this Mr. French came into 
my office. 
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Mr. Phelps: Just a minute; we will object to 
that as hearsay and without foundation. 

Q. (By Mr. Rank): Did you have a report? 

A. Yes, I had a report from him. [817] 

Q. And what was the report? 

Mr. Phelps: I will object to that. If it is a 
written report, I want to see it. If it is not in 
writing, I object to it as hearsay, without founda- 
tion and not binding on the Union Bond & Trust 
Company. 

Mr. Rank: Withdraw the question. 

Q. In other words, I believe it is established 
that he did make a further report? 

A. That is correct. 

Mr. Phelps: It has been asked and answered. 

Q. (By Mr. Rank): Did you at any subse- 
quent time make a report to Mr. Ward concern- 
ing this matter? A. JI made a report 

Q. Just say yes or no. A. Yes. 

Q. And what was the date of that report? 

A. I made my first report to Mr. Ward in this 
regard about this possible discrepancy early in 
March, 1954. ' 

Q. How was it made, orally or by telephone? 

A. Mr. Ward called me from Boston and I 
told him over the telephone. 

Q. And then did you make any further report 
to Mr. Ward? A Yes! 

@. And when was that, approximately? 

A. That was in Washington, D. C., in the middle 
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of March. I [818] was on my way to Europe to visit 
and see a new grandson I had never seen. 

Q. You saw Mr. Ward in Washington and had 
a conversation with him at that time and made a 
report ? A. That is correct. 

Q. Then Mr. Fletcher, vou went on to Europe. 
And when did you return? 

A. Not until June 16th, 1954. 

@. Calling vour attention, Mr. Fletcher, to a 
letter dated June 25, 1954, addressed to Mr. A. K. 
Wilson from you, which is in evidence here, or 
which is Defendant’s AE for identification, I ask 
you if that letter was sent by you to Mr. Wilson, 
and the attached was a reply which vou received ? 

A. Yes. 

Mr. Rank: We will ask that that be marked, if 
the Court please, Defendant’s AE in evidence. 

Mr. Phelps: May I see what it is? 

Mr. Rank: Yes. 

The Court: This went in T think on Mr. Wil- 
son’s examination. 

Mr. Rank: “Yes, they did. 

Mr. Phelps: Yes, I was going to say I think 
they are in evidence. 

Mr. Rank: They are marked for identification. 

The Court: They are only marked for [819] 
identification ? 

Mr. Phelps: I have no objection to them if you 
want to put them in. 

Mr. Rank: Yes. 

The Court: All right; admitted. 
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The Clerk: Defendant’s Exhibit AE admitted 
into evidence. 


(Whereupon documents previously marked 
Defendant’s Exhibit AE for identification were 
admitted into evidence.) 


Q. (By Myr. Rank): Now first of all, Mr. 
Fletcher, would you state what was said by you to 
Mr. Wilson in this telephone conversation ? 

Mr. Phelps: This is what date? 

Mr. Rank: June 25th. The letter is dated June 
25th. 

The Witness: May I see the letter? 

Mr. Rank: Yes. 

Q. (By Mr. Phelps): Are you testifying from 
the letter, then? A. No, just 

Q. Or from memory, because the letter speaks 
for itself. 

Mr. Rank: I think the witness is entitled to 
refresh his recollection from the letter that he 
sent and the letter he received. 

Q@. Do you recall this conversation, Mr. 
Fletcher? A. Yes, I do. 

Q. Would you please state what you said to 
Mr. Wilson? 

A. J ealled Mr. Wilson in [820] 

Mr. Phelps: Let’s establish when and where. 

The Witness: On June 25th. 

Mr. Phelps: And where the two were. 

The Witness: 1953. 

Q. (By Mr. Rank): And where were you? 

A. I was in my office in Oakland. 
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Q. And where was Mr. Wilson? 

A. I don’t recall whether he was in Portland or 
Los Angeles. 

Mr. Phelps: All right. 

The Witness: But I told Mr. Wilson that I had 
received information that he was receiving his 
payments from the Coast Redwood Company 
weekly, $5.00 a thousand, and I wanted to know 
from him why that money wasn’t being paid over 
to my chents on the 20th of the following month. 
And he said he was running short of money and 
he couldn’t pay. I said, ‘‘Well, we don’t intend to 
be your bankers; that that wasn’t the purpose of 
the contract.’’ And we didn't think it was fair for 
him to get money from the bankruptcy court for 
the purpose of paying the Wards under the con- 
tract and then not paying it over. 

And he said well, he just couldn’t help it. And T 
asked him why he hadn’t been sending the pink log 
slips, and he said he couldn’t understand why we 
hadn’t received them, and he would telephone Paul 
Owens and have them sent to us. 

Q. (By Mr. Rank): Do you recall how far be- 
hind the Union [821] Bond and Trust Company 
was in sending the pink ships and the reports, if 
you have any recollection now, Mr. Fletcher? 

A. No. 

Mr. Rank: That is all. 

Mr. Phelps: Do you want me to go on? It is 
four o’clock, your Honor, but T will go on. 

hes Coury: Yes. 
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Cross-Examination 
By Mr. Phelps: 


Q. Now, Mr. Fletcher, I take it from what you 
have told us that your employment by Mr. Ward 
went beyond the normal relationship of attorney 
and client and you were designated by him to more 
or less oversee the performance under this con- 
tract, to represent him out here in that respect? 

A. Well, only in certain areas where he author- 
ized me to. 

@. Well, for instance, you would receive copies 
of all the reports of performance under the con- 
tract, didn’t you, sir? 

A. Yes, I did, because that grew up by custom. 

Q. Whether by custom or not, isn’t it a fact 
that you more or less became his agent to oversee 
the performance under this contract? 

A. No, that isn’t true. 

Q. Well at any rate, you did assume the task 
of looking over these various reports that you re- 
eetved not only from Mr. Wilson but also from 
Mr. Harvey and Mr. French? [822] 

A. I looked at them. Yes, I looked at them—— 

Q. And 

A. But largely from the point of view of what 
he was hired for. 

Q. All right, but with respect to these Harvey- 
French reports, you knew and received these re- 
ports currently, didn’t you, sir? 
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A. Yes, and I read them from the point of view 
of those logging operations, not the information, 
factual information contained in them. 

Q. Let’s establish this, sir: First of all, there 
is no question about this. You in your office in 
Cakland, Mr. Fletcher, were receiving currently 
whenever payments were made, you were advised of 
the amount? A. Not all of the time. 

Q. Well, you received copies of the letters of 
transinittal sending the checks? 

A. Not all of them. 

Q. Well during the calendar year 1953, you re- 
eeived all of them, didn’t you, sir? 

My. Rank: I think the letters in evidence will 
speak for themselves whether or not he did. 

The Witness: JT don’t think I received all of 
them. 

Q. (By Mr. Phelps): What is your recollection 
then? 

A. My best recollection is that I didn’t receive 
all of them, [823] likewise on the taxes I didn’t 
receive all of them. 

Q. Then let’s understand each other: I am re- 
ferring to stumpage payments. 

A. Well, I can’t recall whether I received all 
of them or not. If the report mdicates that I re- 
ceived a carbon copy, I probably did, but I don’t 
recall whether or not now I received all of them or 
not. 

Q. Mr. Fletcher, you did receive, though, did 
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you not, copies of all the correspondence and let- 
ters that Mr. Ward wrote to Mr. Wilson? 

A. Well, I assume so, just like I assume that I 
mailed most of my letters to Wilson to you. 

@. Yes. And so that whether you got the in- 
formation from the letter transmitting the check 
to Ward or whether you got the information from 
the letter acknowledging the receipt of the letter 
and telling the amount, you were at least advised 
currently when those payments were made, the 
amount and the amount of stumpage they covered ? 

A. I would say generally I probably did. 

Q. And you in Oakland, month by month as 
those payments were made and as the reports 
showing the amount of logs removed were received, 
you received them currently in your office in Oak- 
land ? A. That is correct. 

Q. On the other hand, you were also receiving 
detailed [824] reports from Mr. French contained 
in this bound volume, Plaintiff’s Exhibit 11? 

A. Well, I received some reports. Now whether 
those are the ones I received—I assume so, Mr. 
Phelps, but I would have to—mine were copies; 
they looked like the same reports; not this com- 
plete detail; not all of this information. 

Q. Now let’s understand each other. When you 
say not all of the information: 

A. In other words, I received a copy of some- 
thing like this. Now whether or not I received 
all of them or not [I don’t know, but I received 
some reports. 
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@. The record won’t show, Mr. Fletcher, what 
you are referring to. You received then what is 
entitled ‘‘Report of Ernest Harvey’s <Activities’’ 
weekly ? A. Yes. 

Q. You received, did you not, monthly a sheet 
entitled “‘Secale of Ward and Sage-Wilson con- 
tracts’’? A. Yes. 

Q. You examined those, didn’t you? 

m= Wo, I didn’t. 

Q. You received, did you not, letters, in addition 
to them, from Mi. French? 

A. All on logging, yes, the answer is, ut all 
referring to logging and logging practices, because 
Mr. Wilson’s logging practices were terrible and 
we were concerned about [825] them. 

Mr. Phelps: I will ask that that last go out, if 
your Honor please. 

The Court: It may go out. 

Mr. Phelps: I think Mr. Fletcher is an at- 
torney—I will make no further comment. 

Q. (By Mr. Phelps): Mz. Fletcher, you were 
familiar, first of all, with the land up there? You 
knew what the logging operation was, didn’t you? 

A. No, except I had been there once, Mr. 
Phelps; just once in 1950. 

Q. You were familiar, Mr. Fletcher, with the lo- 
cations of the various landings, weren’t you? 

A. On a map. 

Q. Yes. You were furnished a map, weren’t 
you? 
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A. Yes, by Mr. Harvey—by Mr. French. 

Q. And as these reports came in, you would note 
the contents thereof, and indeed, Mr. Fletcher, on 
occasion you would point out errors that they had 
made in the location of some of the landings? 

A. Yes, as to logging practices, landings, but if 
T had discovered the error in the—the discrepancy 
in the amount of logs, the default notice would 
have gone out, or the termination notice would have 
gone out long before. 

Mr. Phelps: Well, the Court can best decide on 
that. [826] 

The Court: Besides the provision for cancella- 
tion, was there a provision in this contract that 
if there was a default in any payment, the vendor 
had a right to declare the whole balance due? 

Mr. Rank: No, no, no election; all he could do 
was retake the property. 

Mr. Phelps: No, your Honor. 

Mr. Rank: That is a matter that I endeavored 
to point out at either the pre-trial conference or at 
the opening here, that this contract is different 
than an ordinary contract of sale because the 
vendee 

The Court: Of course there would no practical 
reason to stop the owner from asking the vendee, if 
he was in default, to pay up the balance or have 
a cancellation declared. 

Mr. Phelps: Certainly not. 

Mr. Rank: But he didn’t have the right to do it; 
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all he had was the right to retake possession of 
the property. 

Q. (By My. Phelps): Now, Mr. Fletcher, let’s 
take the month of July, 1953. You received a report 
shortly after that in August, didn’t you—about the 
tenth, [ believe Mr. Fleckner has testified, wouldn’t 
that be about right, sir? 

A. Generally somewhere around the tenth or 
fifteenth. 

Q. All right. Now at that time, you received a 
report—we will just take July—and it showed re- 
moved from the Ward lands in the first week of 
July 253,954 and 88,133. You [827] noticed those 
figures? 

A. Yes, I notice them now and I noticed it in 
January when I went back and found them, but T 
didn’t look at them in July. That is what I am 
trying to tell you. And if I had I would have dis- 
covered them, but I assumed Mr. Wilson to be an 
honest man, and he wasn’t. 

Mr. Phelps: I would ask that that last go out. 

The Court: Yes. 

Mr. Phelps: And may I ask the Court to please 
to instruct the witness, who is a lawyer 

The Court: It isn’t going to make any differ- 
ence, because the parties look all alike to me, and 
their characterizations of each other do not mean 
anything at all. 

Mr. Phelps: I shouldn’t think so. 

Q. (By “Mr. Phelps): So thatein any event 
there were, week by week, sir, the totals of the logs 
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removed from the Ward Jands that you could have 
totaled if you had wanted to. 

The Court: J think you have made your point 
clear. 

Mr. Phelps: I want to now establish what the 
figures are from their own records—— 

The Court: He has said he received these rec- 
ords, he didn’t look at the figures at the time, and 
at a later time, when he did look and found these 
figures, that is when he gave these notices or called 
the attention of the other side. That is clear. That is 
the witness’ testimony in effect. [828] 

The Witness: That is correct. 

Q. (By Mr. Phelps): You are also familiar 
with Plaintiff’s Exhibit 7, which is an exhibit, sir, 
a summary of what shows in these other reports? 

A. I am not familiar with it, no. 

Q. A summary of Plaintiff’s Exhibit 7? 

A. No, I have never seen it before. 

Q. I got this out of your office, Mr. Fletcher. 

A. It was prepared April 26th, 1954, and I was 
in Europe. 

Q. Have you seen it at any time? 

A. No, I have never seen it before in my life. 

@. Perhaps we misunderstand each other. 

A. I have never seen it before in my life. 

@. From the Ward lands, it gives the same 
figures that you had and shows that at that time 
for the month of July, Mr. Harvey reported from 
the Ward lands, 2,782,345 feet removed. 
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Mr. Rank: We submit the document speaks for 
itself. 

Mr. Phelps: TI want to establish these figures. 

Mr. Rank: Also the further objection that it 
is Improper cross-examination. T think it is beyond 
the scope of our direct examination. 

Mr. Phelps: If your Honor please, this is quite 
vital. It shows that they had the information all 
along and that My. Fletcher had the information 
all along as to the exact [829] footage there, and 
mn every instance it is more than the amount of 
footage for which they were receiving payments. 
He had both that information and could have 
checked it. It goes to two questions. It goes to the 
question whether the failure was willful. It goes 
to the question of whether or not they are estopped 
now to assert it. 

The Court: It don’t think it has anything to do 
with the failure on the part of the other party, and 
T have serious doubts—you may have some eases on 
it—as to whether or not this has anything, there 
is any basis for a legal waiver or estoppel. 

M7. Phelps: Well, I thmk it is. 

Mr. Rank: Well, subject to Mr. Phelps’ 

The Court: Well, the mere fact that a party 
may not be alert would not necessarily establish a 
waiver or estoppel. T mean, you have to have sonc- 
thing a little stronger than that. 

However, I don’t think that the question of 
waiver or estoppel is particularly important. 

Mr. Rank: There’s another thing. 
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Mr. Phelps: Very well. 

Mr. Rank: That’s in the record that Your 
Honor 

The Court: I think it is all going to come back 
eventually, to whether or not there was justification 
for a forfeiture. That’s all. And I don’t think it 
is going to [830] depend upon the question of the 
waiver of the lack of alertness on the part of the 
other side of the contract to discover the act that 
constituted the breach. Depends almost entirely 
upon whether or not the forfeiture—as to whether 
or not the forfeiture is justified or not, it depends 
almost entirely upon what the other party did, and 
the general relationship of the parties at the time. 

Mr. Rank: I just wanted to make this observa- 
tion, that even though Mr. Fletcher had those Har- 
vey reports in August for July, he didn’t have 
reports from Wilson to make a comparison until 
November, the middle of November. 

The Court: Well, at any rate, what you are now 
questioning him about concerns a document which he 
doesn’t know about, and it may be a ground for 
argument, you have already got that—what’s that 
number? It’s already in evidence, isn’t it? 

Mr. Phelps: Plaintiff’s Exhibit 7 is in evidence, 
your Honor. 

The Court: Yes, it is already in evidence, so you 
can make your own summary of that, of the record 
book that you have spoken of, and draw your own 
conclusions from that. But I don’t know how you 
can make the witness testify as to a summary which 
he didn’t see. 
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Mr, Phelps: Well, all right. 

The Court: Well [831] 

Mr. Phelps: Suppose we take our recess at this 
time. 

The Court: I think so. We get a little wearied 
sometimes. 

Mr. Phelps: And we will start afresh in the 
morning. 

The Court: Very well, tomorrow at ten o’clock. 


(Whereupon an adjournment was taken until 
tomorrow morning at ten o’clock a.m., Wednes- 
day, December 1, 1954.) 


December 1, 1954—10:00 A.M. 


The Clerk: Union Bond and Trust Company 
versus Blue Creek Redwood Company, further 
trial. 

Mr. Rank: Ready, your Honor. 

Mr. Phelps: Ready, your Honor. 

The Clerk: Lawrence S. Fletcher on the stand. 

Mr. Phelps: May I proceed, your Honor? 

The Court: Very well. 


(Whereupon the witness Lawrence  S. 
Fletcher resumed the stand and_ testified 
further as follows:) 
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Cross-Examination 
(Resumed) 
By Mr. Phelps: 


Q. Mr. Fletcher, I had been asking you at the 
recess about the Harvey reports, and I won’t go 
in now to the details of the figures. Let me ask you 
some general questions about it, if I may. 

Now first of all, sir, with respect to those Harvey 
reports which are bound up in this black volume, 
there’s no question about this, that you did make 
an examination of them to determine what infor- 
mation they showed and you knew currently what 
information was being reported to you? 

A. TI had the reports, but I was relying on Myr. 
Wilson’s, the Union Bond and Trust Company’s 
statement, and I did not check as I said yesterday, 
the actual figures of how much footage. 

Q. Now my question isn’t that, sir. All I want 
to know is [834] the form of the report, as to, not 
specific facts, now, but as to the form of the report, 
the kind of information that was being furnished 
to you, the form that it took and the form of the 
compilation, you were aware currently that, as to 
those matters? A. Yes. 

Q. Yes. A. I did get the reports. 

Q. Well, now, did you at any time after first 
receiving those reports, make any objection to the 
form or ask for any additional information from 
Mr. French? 
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A. No, I did not. That was not my province. 

@. Well, did you ever suggest to Mr. Ward that 
he should request any further information or re- 
port any in a different form from Mr. French? 

A. No, no, Mr. Ward was away for five months 
of this period in Europe, and I never discussed it 
with him at all. 

Q. So far as you were concerned, you found 
the reports quite satisfactory ? 

A. No, I wouldn’t say that. 

Q. You would not? 

A. I just never thought of it. I was looking at 
them, as I told you yesterday, from the logging 
point of view. 

Q. Well, from whatever point of view, were 
these reports in the form that they were presented 
to you, satisfactory to you? [835] 

A. I wouldn’t say they were. These reports were 
being sent not only to us, but to the California Bayr- 
rel and to Arrow Mill and to Sage, and IT had noth- 
ing to do with the makeup of them. They were Mr. 
French’s own idea. 

Q. You were present when Mr. Ward testified 
and you recall he mentioned something about that 
these reports were not helpful to him, so he simply 
filed them away? Do you reeall that? 

A. <A part of the testimony of Mr. Ward, I was 
not here, and I don’t recall that. 

Q. You don’t? A. No. 

Q. Well, were they helpful to you, sir? 

A. Only in the statement as I have just got 
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through stating, they were helpful as to the kind of 
logging that was being done, and I did not check 
the actual figures until January, as I told you, I 
wish I had. 

Q. Then it is your testimony that there was no 
part of, no part of the purpose of these reports was 
to report to Mr. Ward the estimate of the number 
of feet of each species of logs being removed week 
by week? 

Mr. Rank: Just a moment. That is an unfair 
question. Are you referring to some letter or some 
document? If you are, you should follow the terms 
of that document, Mr. Phelps. 

Q. (By Mr. Phelps): Will you [836] an- 
swer 

Mr. Rank: Or show the document to the wit- 
ness. 

The Witness: Will you read the question? 

Q. (By Mr. Phelps): Getting at the purpose, 
Mr. Fletcher, was any part of the purpose of these 
reports to report the number of feet, even if 
roughly, of each species of logs being removed 
during the week? 

A. My recollection was that it was not. 

Q. I show you a letter dated January 27, 1953, 
sir. It is a letter addressed to Mr. Fletcher, signed 
Harold L. Ward, with a copy to Mr. Lawrence S. 
Fletcher. A. Yes. 

Q. It reads as follows. You received this, did 
you not? This is in Plaintiff’s Exhibit 9, vour 
Honor—you received this, did you not? 
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A. I assume I did. 

Q. The letter reads as follows: 

‘*Could you have Mr. Fleckner make a check once 
a week with Mr. Wilson’s superintendent as to 
what landings they were operating at and at least 
a rough estimate of how many thousands of feet 
of each species of logs has been removed during 
the week and send us a report? I think it is im- 
portant for us to keep up to date on what is hap- 
pening in the operation. 

“With kind regards, very truly yours, Harold 
i, Weard.’[837] 

A. Yes, and at landings, those reports were 
made. But as I have stated before, I did not cheek 
them, and I didn’t do so until January, 1954, and 
that’s where I made my mistake. 

Q. Let’s see whether you checked them. 

A. And if Mr. Wilson had performed his duty, 
we would have had them. 

Q. Now let’s not argue about it. 

Mr. Phelps: If your Honor please, I submit 
again 

The Court: The last statement may go out. 

Q. (By Mr. Phelps): My. Fletcher, I call your 
attention to your testimony just now that they were 
not helpful to you, and ask vou if vou remember 
writing this letter to Mr. French, dated July 21, 
1953. A. Yes, that’s correct, I did. 

Q. <All mght. And in that letter you stated: 

“This will acknowledge the letters, memoran- 
dums and reports of Ernest Harvey’s activities for 


874. Harold L. Ward et al., vs. 


(Testimony of Lawrence 8. Fletcher.) 

the month of June. There were several matters that 
interested me. It now appears that Mr. Wilson is 
logging heavily in the Ward lands, at landings 
230-D, 230-E, 230-B and off of No. 100 road and in 
the extreme southerly portion of Section 32, off 
Road No. 200.” 

And I will stop there for a moment, sir. I take 
it, then, from the way you used those terms, the 
landings and so [838] forth, you are perfectly fa- 
miliar with the location of all that land? 

A. That’s correct, and I was looking at it from 
the logging operation, because we were worried over 
the amount of timber that he was taking off and 
how it was being cut, and Mr. French’s reports in- 
dicate it was not being cut very well. 

Q. The letter continues, sir: 

‘‘Would you kindly make a small map on a 
letter-sized paper showing where the 100 Road is 
located and also on a separate sheet the No. 232 
Series? These roads do not show on my last logging 
progress map, and I also note that Mr. Wilson has 
completed the 230-D setting and has moved to 
230-E. In this connection, do you consider that all 
the merchantable timber has been logged in 230-D 
setting? If merchantable timber has been left be- 
hind, should we not now call his attention to it 
immediately ? 

‘“‘Under date of June 18, I note that Mr. Wilson 
is now endeavoring to complete the Southwest car- 
ner of Section 30 of the Ward timber. I assume you 
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mean from landings 210-A to 11-A. In your gen- 
eral comments dated July 3rd, I note that Mr. Ken 
S. Elhott, a long-time scaler—(and that has to do 
with a scaler) a 

A. That is another violation of the [839] con- 
tract. 

@. Then I will read it if that is what you have 
to say about it. I will read, Mr. Fletcher, what you 
have to say about: 

‘‘In your general comments dated July 3rd, I 
notice that Mr. Ken 8. Elhott, a long-time scaler 
for the Coast Redwood Company, has now quit and 
he has been replaced by Hank Nelson. I would ap- 
preciate receiving a little background information 
concerning Mr. Nelson, as to whether or not you 
feel he is a competent and conscientious scaler and 
one called for by the terms of our agreement with 
Mr. Wilson. You will recall this scaler has to be 
mutually satisfactory to us, and Mx. Wilson should 
have called this matter our attention. I suggest 
that you discuss this matter with Mr. Adkin. I be- 
lieve the reports that are coming in are most help- 
ful and informative. If T have a suggestion to 
make, it would be that a little bit more general 
information he given concerning the type of log- 
eing now being done by the Coast Redwood Com- 
pany and its varied contractors. We are particu- 
larly interested in knowing whether or not a bet- 
ter job of logging is being done than in the past. 
T note that Mr. Wilson is endeavoring to build a 
road into the property of Township 11 North, 
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Range 2 East Northwest. Do you think it possible 
for this road to be built [840] this fall, and suih- 
ciently completed for them to start logging late 
in the winter? If the proposed road has been 
started, I would appreciate knowing where the 
road has been located. Mr. Ward is away from his 
office for a month or so and I would appreciate 
being advised currently, but with copies going to 
Mr. Ward. 

‘With kind personal regards, I am, Lawrence 
S. Fletcher.”’ | 

Now does that refresh your recollection? 

A. Yes, it just confirms what I have got through 
saying, that I was paying attention to the logging 
operations. [841] 

Q. Mr. Fletcher, I appreciate that you and I are 
both attorneys and we are in the same profession, 
but would you just give me the courtesy of letting 
me finish the question? A. All right. 

@. I am trying to be courteous to you, too. My 
question was simply this, sir: Does that refresh 
your recollection that these reports coming in to 
you were considered most helpful and informative? 

A. Yes, as to the logging operation. 

Q. You mentioned about a scaler. Without going 
into it, you then did receive a reply to that letter 
with respect to the scaler? 

A. No, we hadn’t—— 

Q@. And it states as follows: 
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“Mr. Elliott is back on the job. In talking 
to him last Friday he informed me that Mr. 
Nelson is a very reliable and competent man. 
He is scaling at this time those logs that are 
coming out of Section 32—Ward timber. The 
scaling set-up now is as it has been in the 
past.”’ 


Subsequent to that, sir, do you recall Mr. Ward 
wrote his approval of Mr. Nelson as a sealer? 

A. Yes, but the contract called for us to ap- 
prove him before he started and we did not have 
that courtesy. 

Mr. Phelps: Mr. Rank, you had a series of let- 
ters here [842] yesterday. Did you introduce them 
into evidence, on this subject? 

Mr. Rank: No, we took them with us. 

Mr. Phelps: May I have that, because there was 
ineluded in that a letter which you showed me of 
January 29th from Mr. Ward to Mr. Fletcher. May 
T have that letter? 

Mr. Rank: I don’t think I have any of these 
Fletcher letters here this morning. If you had told 
me you wanted them—— 

Mr. Phelps: Mr. Rank, you said, ‘‘You won’t 
ject to this letter,’’ and I said, No, I wouldn’t. 
Mr. Rank: What has that got to do with the 
matter ? 

Mr. Phelps: I want that letter of January 29th. 
Mr. Rank: If you had told me you wanted it 
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this morning I would have had it here. It was here 
yesterday. 

Mr. Phelps: You knew we weren’t going to be 
here tomorrow. I want the letter of January 29th 
that relates to this matter. It is addressed to Mr. 
Ward, and you showed it to me yesterday, and it 
was within those letters that you had. 

Mr. Rank: Mr. Phelps, if you want anything, if 
you will just tell me about it I will be sure to have 
it here. I am trying to keep my briefcases down. 

Mr. Phelps: May I have it? 

Mr. Rank: If I have it you may have it. If I 
don’t you can wait until we go back to the hotel 
and get it. 

Mr. Phelps: It started off when you suggested 
that we [843] had most of those letters already in 
evidence. 

Mr. Rank: I don’t have it with me. 

Mr. Phelps: You have it over at the hotel and 
you can produce it after this noon recess? 

My. Rank: Certainly, it is in San Francisco at 
the hotel. I don’t have it with me this morning. 
Wait a minute. I didn’t bring the matters that I 
used with Mr. Fletcher with me today. 

Mr. Phelps: Just one moment, then, your 
Honor. I have no other questions then. 

Mr. Rank: Wait; I may have it in another 
series. 

(Private discussion between counsel.) 


Mr. Rank: That is all, Mr. Fletcher. 
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The Witness: Do you want me back here any- 
more? Because I have got 

Mr. Rank: I will bring that letter and it can 
go into evidence. As a matter of fact, I will put it 
in with Mr. Ward’s testimony. 

Mr. Kilpatrick please. 


FRANK C. KILPATRICK 
was called as a witness on behalf of the defend- 
ants herein, and being first duly sworn to tell the 
truth, the whole truth and nothing but the truth, 
testified as follows: 


The Clerk: Wiaull you please state your name to 
the Court, sir? [844] 
A. Frank C. Kilpatrick. 


Direct Examination 
By Mr. Rank: 


Q. What is your occupation, Mr. Kilpatrick? 
A. Lumber manufacturer and timber handling. 
Q. What firms are you with? 

A. J am with three firms, Rockport Redwood 
Company, Rounds & Kilpatrick, and Rounds Lum- 
ber Company. 

Q. Ave you an officer of any of those corpora- 
tions—of those companies ? 

A. JI am president of two of them and vice 
president of the other. 

Q. Which two are you president of ? 

A. Rounds & Kilpatrick and Rounds Lumber 
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Company, and vice president of Rockport Redwood 
Company. 

Mr. Phelps: I am sorry; I couldn’t hear you. 
T could hear you but you didn’t enuneiate distinctly 
enough for me to hear those names. 

The Witness: I am nursing a cold; I guess it 
isn’t very clear anyway. Shall I repeat that? 

Mr. Phelps: Yes. 

Mr. Rank: Please repeat them. 

A. Rounds Lumber Company and Rounds and 
Kilpatrick Lumber Company, I am president of 
those two; and vice president of Rockport Redwood 
Company. [845] 

Mr. Phelps: Thank you. 

Q. (By Mr. Rank): Just state generally where 
they are engaged in business and the type of busi- 
ness, for the record, please? 

A. Our timber holdings are in Mendocino 
County. That is where the Rockport saw mill is. 
Our remanufacturing plant, which is a separate 
corporation, Rounds & Kilpatrick Lumber Com- 
pany, is in Sonoma County near Cloverdale, and 
the Rounds Lumber Company is the sales office 
for both of those companies, and it is located in 
San Francisco. 

Q. You deal in redwood, do you, Mr. Kilpat- 
rick? A. Mostly redwood, yes. 

Q. And how long have you been connected with 
those companies and engaged in the lumber busi- 
ness in Northern California? 

A. About 17 years. 
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Q. State generally what are your responsibili- 
ties insofar as the purchase and sale of timberlands 
are concerned ? 

A. I have been in charge of these properties 
ever since we took them over, and we have been 
adding timber to our original holdings, and we have 
been selling off some timber at times that it was 
more advantageous to get other timber to replace 
it 

Q. In the carrying out of those responsibilities 
was it your responsibility to keep abreast of the 
various sales of timber and market values of tim- 
ber? 

A. Yes, we watch that very closely. [846] 

Q. Approximately how many acres of timber- 
lands have you supervised the purchasing of for 
vour operation ? 

A. Well, altogether about 40 thousand acres. 

Q. And those are mainly situated in northern 
Mendocino County, are they not, Mr. Kilpatrick? 

Eee CS, 

Q. Are you familiar with the timber area up in 
Humboldt and Del Norte Counties, having particu- 
lar reference to the west watershed of the Kla- 
math? A. Wel]—— 

Q. That is where the Sage properties are? 

A. Yes, fairly familiar with it. 

Q. Did you have occasion to make a survey of 
that area some years ago? 

A. Soon after we bought the property in Men- 
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docino County we had our engineers make a survey 
from Crescent City clear down to Santa Cruz. 

Q. And did that include this particular area? 
May I show you a map, Mr. Kilpatrick, referring 
to Plantiff’s Exhibit 14. Are you generally familiar 
with the area appearing on the map here? 

A. Well 

@. Here is the Klamath River? 

A. With the general area, yes. 

Q. Pointing now to the colored sections; the 
yellow is Sage [847] lands, I believe the orange 
down below is Sage land; the green is Ward lands; 
part of it are Blue Creek lands. Are you generally 
familiar with that area? And the timber in that 
area? 


A. Well, we discussed the purchase of some of 
the Ward timber with Mr. Ward some years ago 
when we made that survey around 1940 or 741, so 
we have some idea of what that timber was. 

Mr. Phelps: What was that date? 

Mr. Rank: 1941. 

Q. Are you familiar with the French cruises on 
the particular property that is involved in this mat- 
ter—that is the Blue Creek property? 

A. Well, I saw them yesterday on the map that 
J had in my files from those earlier years, after I 
had talked to Mr. Ward about it. 

Q. And you looked at the topography as shown 
and the general situation as to the terrain and log- 
cing conditions, did you? A. Yes. 
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Q. And also as to the cruise as to the timber, 
quality and quantity, both redwood and fir? 

A. Yes. 

Q. And I helhieve you testified you are generally 
familiar with the quality of the redwood and the 
quality of the timber in that area? 

Mr. Phelps: That is leading and [848] sug- 
gestive. 

Mr. Rank: TI asked him 

Mr. Phelps: Find out what facts he knows 


about it. 

Q. (By Mr. Rank): Are you familiar gener- 
ally with the quality of the redwood and fir in that 
area ? 

A. I think I have a pretty good idea of it. 

Q. I believe the cruises that you saw, Mr. Kil- 
patrick, were the cruises of this area down in 
Township 11 of virgin timber? A. Yes. 

Q. Have you formulated an opinion as to the 
reasonable market value of that timber? 

Mr. Phelps: I will object to that as incompe- 
tent, irrelevant and immaterial, without foundation 
that this man is qualified to express such an opinion 
on these lands as of this time. We have got it down 
to a time of ’40 or ‘41 when he was having a survey 
made. 

The Court: Have you developed whether he had 
bought and sold timberland ? 

Mr. Rank: Oh, yes, I thought it was thoroughly 
developed. 

The Court: No, I don’t think so. 
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Q. (By Mr. Rank): During the course of your 
operations and your supervision of the company 
have you bought and sold timberland yourself ? 

eee y es. 

Q. And I believe you testified that you had some 
40 thousand acres altogether? [849] 

A. That is the original holding. We still retain 
30 thousand of that. 

Q. And you have bought and sold timberland 
during the period of your operations? 

AR acs, 

Q. And I believe you testified that it is part of 
your responsibility to keep abreast of the market 
values? A. Yes. 

Mr. Rank: There is a question if he had formu- 
lated an opinion as to market value as of May 
12th, 1954. 

Mr. Phelps: Objected to, if your Honor please, 
as without foundation. I ask permission to cross- 
examine on the voir dire, if I may. 

The Court: Is that the last question you are 
going to ask him? 

Mr. Rank: No, no, I am going to ask him 

The Court: Then the,value? 

Mr. Rank: Yes. 

The Court: That is all you are putting him on 
for? 

Mr. Rank Yes, 

The Court: I will allow counsel to cross-examine 
on voir dire. 
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Mr. Rank: I may have one or two other ques- 
tions, but I mean 

Mr. Phelps: I didn’t mean to interrupt [850] 
you. 

Mr. Rank: No; go right ahead. Let’s get this 
over. 

Q. (By Mr. Phelps): Mr. Kilpatrick, when 
was the last time that you were up in those lands, 
the Ward lands? 

A. J don’t know that I was ever in those lands 
but I have been in adjacent territory. Two years 
would be the last time. I get up there quite often. 

Q. What is adjacent? Do you mean in the 
eounty, or do you mean within a mile or so of 
there? What are you talking about? 

A. Within a mile or so. 

Q. In the timber business have you had any 
business in actual logging operations at all? 

tAwme Y CS! 

Q@. You had this survey and caused the survey 


to be made back in 1940-41? A. Yes. 
Q. You have never made any investigation of 
that area since that time, have you? A. No. 


Q. With respect to your timber holdings that 
vou have bought and sold and traded in within 
the last three or four years, have they all been in 
Mendocino County and Sonoma County? 

ie, Yes. 

Q. So that you haven’t traded in any timber in 
the Humboldt-Del Norte area in the last two or 
three years? A Nomiesi] 
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Q. All right. And you are not engaged as a 
broker buying timber for others, are you? 

A. No. 

Q. So the only connection or relationship that 
you would have in any way to the buying of tim- 
ber would be for these companies that you are an 
officer of ? A. Yes. 

@. And the total amount of timber that you 
hold at the present time is 30 thousand acres? 

A. Yes. 

Q. And that is in Mendocino County and So- 
noma County and Santa Cruz? 

A. No, it is all in Mendocino County. We have 
no timber holdings in Sonoma. 

@. So with respect to values of timberlands, 
your knowledge then is of the values in Mendocino 
County where your holdings are? 

A. Well, we keep track of values of redwood 
all up and down the coast because it influences our 
deals. 

Q@. But so far as your knowledge other than 
just hearsay, so far as your knowledge from ac- 
tually dealing in it, it is all in Mendocino County? 

A. That’s right. 

My. Phelps: Just one moment, if your Honor 
please. 

Q. With respect to Mendocino County, when 
did you make your [852] last purchase or your last 
sale? 

A. Well, I think our last purchase was made 
the early part of this year. 
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Q. How big a tract was that? 

A. About 10 million feet—10 or 12 million. 

Q. I don’t want to go into too much detail at 
this time, sir, but just say in the last two or three 
years, how many such transactions of purchase and 
sale in Mendocino County have you participated 
in? 

A. Well, I would think about 12 or 14, involv- 
ing, oh, 30 or 40 million feet of timber adjoining 
our property. 

@. You said that you dealt principally in red- 
wood. How about fir? Do you also have anything to 
do with that, or sales of redwood products? 

A. We harvest the fir along with the redwood 
and put it through our mills, our plants. 

Q. Did any of those transactions involve fir— 
Douglas fir? 

A. Well, it is California fir; it isn’t true Doug- 
las fir, I understand. 

Q. You recognize a distinction, do you not, be- 
tween the Douglas fir of the type and quality of 
the Douglas fir from the northern part of Hum- 
boldt County as compared to the southern part of 
Humboldt County, don’t you, sir? That there is 
considerable difference ? 

A. No, I don’t believe there is very much differ- 
ence in the [853] fir in the redwood area. 

Q. It is recognized, is it not, that Douglas fir 
varies in quality from the northern part of Hum- 
holdt County where this is—pardon me, from the 
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northern part of Humboldt County to the southern 
part of Humboldt County? 

A. I don’t recognize that myself, and I don’t 
know who does. 

Q. Do you recognize that there is a substantial 
difference between Douglas fir in the area covered 
by these lands and the type of fir of a different 
species that is in Mendocino and Sonoma Counties? 

A. I don’t think so. 

Q. What is the species? Is it different 

A. What is what? 

Q. What is the species of fir that you have dealt 
with ? 

A. Well, the only difference I know of, in 
Washington and Oregon that fir is different than 
California fir. T think all California fir is about the 
same. 


Mr. Phelps: J have no other questions, your 
Honor. I submit I don’t think this witness is 
qualified to express an opinion as to values in the 
Humboldt area. He may know of some transactions 
in Mendocino County, but it a completely different 
market, the conditions are entirely different, and 
even logging conditions are different; the market 
is different. 

The Court: He says he is familiar with it. 

My. Phelps: But not from acquiring experience 
in his [854] position to qualify him as an expert. 

The Court: I think he is just as qualified, as, 
say, Mr. Wilson was, who dealt in this. 
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Mr. Phelps: Except Mr. Wilson was dealing in 
this particular area. 

The Court: We can’t have another man familiar 
with that if it applies to somebody else. 

Mr. Phelps: I mean in the general area, your 
Honor. 

The Court: I will allow him to testify. 

Myr. Phelps: Very well. 

Mr. Rank: I[ think the question was, Have you 
formulated an opinion as to the value of the prop- 
erty in which we are interested ? 

Mr. Phelps: In that you are talking about the 
whole property ? 

Mr. Rank: No. 

The Court: You are talking about virgin tim- 
her ? 

Mr. Rank: Virgin timber in Township 11 as of 
May 12, 1954. You may just answer yes or no. 

A. Yes. [855] 

@. What is your opinion as to the value—May 
T withdraw the question ? 

What is your opinion as to the market value at 
a cash sale of the date about May 12th, 1954, of the 
land involved in this action in Township 11? 

Mr. Phelps: Objected to; just let the record 
show the objection. Objected to that it is without 
foundation, that the witness is qualified to express 
an opinion on what appears affirmatively that he 
has not been in on the land, in and around the time, 
has no knowledge of the particular land, as well as, 
he is without knowledge as to the general values in 
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that area. I wanted to point out that, because I 
neglected to, that there has been now showing that 
the witness knew this particular land and had 
been in and on that land recently enough to formu- 
late an opinion. 

The Court: I think the witness is qualified to 
express an opinion. Overruled. 

Q. (By Mr. Rank): What is your opinion to 
the value? 

A. I estimate it would be worth about $300,000. 

Q. Now just going a little further, Mr. Kilpat- 
rick, are you familiar with the general details of 
any recent sales in this area, the general area to 
which we are now referring? 

A. Well, it was published just a few days ago, 
the sale of. 

Mr. Phelps: Well, now, just a moment, if your 
Honor please. That is not proper on direct exami- 
nation. [856] 

The Court: Pardon? 

Mr. Phelps: That is not proper on direct ex- 
amination, evidence of recent sales. If I choose to 
bring it out on cross-examination, I may, but as I 
understand the rule—and because of your Honor’s 
comments the other day, I have looked at it 

The Court: Well, he has already given his 
opinion. 

Mr. Rank: Yes, all right. 

Q. (By Mr. Rank): Myr. Kilpatrick, in your 
operation, have you acquired—I don’t mean 
acquired by purchase—but have you developed 
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some logged-over lands? A. Yes. 

Q. And approximately how many acres? 

A. About sixteen or seventeen thousand. 

Q. And where are they located? 

A. They are in Mendocino County. 

Q. And that consisted, did it, of fir and red- 
wood ? AY Yes. sir: 

Q. Now have vou attempted to ascertain the 
market value of your logged-over lands? 

A. Yes, we have an engineer who has recently 
done a good deal of work up in Washington for 
one of the pulp companies. He is now with us, and 
we got him to use the same method of evaluating 
those lands as they are using up north. 

Q. Mr. Kilpatrick, may I interrupt von? I am 
just asking [857] you another question. May I re- 
frame my question. 

Did you yourself attempt to ascertain the value 
of logged-over lands in the Northern Cahfornia 
redwood area, make any attempts? 

Myr. Phelps: These are preliminary ? 

Ma, Rank: Yes, these ar@ just preliminary. 

Whe Court: Yes: 

Mr. Rank: You understand my question ? 

A. Did I attempt to evaluate those lands? 

Q. Yes. A. ees, I did? 

Q. And what did you do im the process of at- 
tempting to evaluate them for your own purposes? 

Mr. Phelps: You are talking about ? 

Mr. Rank: I mean, these are just preliminary. 
These are logged-over lands generally. 
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Mr. Phelps: I understand that, but I didn’t 
understand whether you were talking about the 
lands involved here or lands in Mendocino County. 

Mr. Rank: No, I am not talking about the 
lands involved here. 

Mr. Phelps: Well, then, I think it 1s incompe- 
tent, irrelevant and immaterial. We should find out 
about the lands involved. 

Mr. Rank: Well, these are preliminary ques- 
tions and I am [858] talking now 
The Court: IJ will allow it. 

Mr. Rank: Yes, proceed, Mr. 

The Witness: What was the question? 

Q. (By Mr. Rank): The question was, what 
did you do in an endeavor to ascertain market 
value of logged-over lands in the redwood area? 

A. Well, we had our engineer look them over 
and then we tried to find out whether there had 
been any sales of logged-over lands to establish the 
value, and we didn’t find any sales, so we don’t 
know what they are worth. 

Q. In other words, you made an attempt in your 
survey of this redwood area to see if there had been 
any prior sales or other sales of logged-over lands? 

A. Yes. 

Mr. Phelps: This is leading and suggestive. 

Q. (By Mr. Rank): And you were not able to 
arrive in your own mind, for your own business 
purposes, at a value? Is that what I understand 
your testimony to be? 

Mr. Phelps: Object to that as leading and sug- 
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gestive, if your Honor please. Let the witness tes- 
tify what he found. 

The Court: Were you? 

The Witness: No. 

Q. (By Mr. Rank): Now what did you do 
then, and just [859] explain, Mr. Kilpatrick, to de- 
termine a valuation of your own logged-over lands? 

A. Well, we had this engineer I mentioned come 
down and run strip cruises through them. Then we 
estimated what the land might be worth to us as a 
salvage operation. 

The Court: Did you make that estimate on the 
basis of the value per thousand feet? 

The Witness: Yes. 

The Court: What estimate was that? 

The Witness: Well, it ran between three and 
four dollars. 

Mr. Phelps: Well, I don’t mean to interpose, 
but if your Honor please, J am going to raise an 
objection to that, as the precise type of informa- 
tion that I wasn’t permitted to elicit from the wit- 
ness, because it would be based on what he could 
get off of it. He has just established that he is 
basing this on what he would estimate that he could 
get his return from. 

The Court: Your witness gave an estimate of 
the market value of a logged-over land on the basis 
of so much per thousand feet of timber. He used 
that as the basis for valuation. That was all—rather 
than by equities. Your witness testified -— 

Mr. Phelps: Yes, I wnderstand that, but—— 
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The Court: He testified, I made a note of it 
here [860] 

Mr. Phelps: But perhaps I 

The Court: Mr. Wilson testified that in his 
opinion the value of the logged-over land was $7.00 
per thousand feet, so his standard of value was not 
on so much per acre or so much per total, but it 
was on the basis of 

Mr. Phelps: Yes, your Honor. 

The Court: So you would have to ascertain 
the amount of footage and then multiply it by 
seven, and that was the basis of his valuation. 
That’s the same question I asked this witness. 

Mr. Phelps: Except this, your Honor. This wit- 
ness is an expert who is now testifying, and if he 
is permitted to answer this question, would testify 
not as to market value from other sales, as your 
Honor has indicated is the method of determining 
market value, but what apparently he said, that he 
is estimating this on what it would cost him to, and 
what he would recover from the logged-over lands, 
and I submit, if your Honor please, that that ques- 
tion would be improper. 

The Court: Well, in that form I think you are 
right. I didn’t—that isn’t the question I asked him. 

Mr. Phelps: Well, I thought it was, at least I 
thought it elicited that after the information came 
out, that he had no knowledge of any sales. 

The Court: Well, I will withdraw my question. 
What I intended to ask the witness was whether 
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or not—I first [861] asked him whether or not he 
made his valuations on the basis of so much per 
thousand feet of timber, and he said he did. That’s 
what I understood him to say. Then I asked him 
what that was. 

Mr. Rank: That’s correct. 

Mr. Phelps: But your Honor appreciates that 
what he is basing this on is the value of his proper- 
ties. 

The Court: I withdraw all my questions and 
you lawyers proceed, then. What I was trying to do 
Was save some time. 

Mr. Phelps: What I had in mind was, he is 
asking about this down in Mendocino County. 

The Court: Well, it is true, it is not in this 
particular place, but you might develop comparable 
nature, if there is comparable nature. 

Mr. Rank: That would go to the weight any- 
Way. 

Q. (By Mr. Rank): Did you arrive at a valu- 
ation of your logged-over lands? 


A. Yes. 
Q. And was that valuation based upon a per- 
thousand basis? Ane Ves; 


Q. And what does the valuation that you arrived 
at 


Mr. Phelps: Objected to as incompetent, ir- 
relevant and immaterial. 

The Witness: Between three and four 

Mr. Rank: Just a moment, please. [862] 
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Mr. Phelps: Incompetent, irrelevant and imma- 
terial, without foundation, it is the valuation of 
other land without any showing that they are sub- 
stantially of the same character, that the condi- 
tions would be the same 

The Court: Yes, you would have—— 

Mr. Phelps: And that he has any knowledge to 
compare it. 

The Court: I think you would have to put be- 
fore the witness, if he hasn’t seen the logged-over 
area in this case, some hypothetical question or 
something upon which you could base a compari- 
son, unless you are able to establish, which I don’t 
think you could, that the value of all logged-over 
lands is the same. 

Mr. Rank: No, what I—my purpose in this is 
really, this witness cannot testify as an expert as 
to the value of this particular logged over land, 
and it isn’t my purpose 

The Court: Well, then, why don’t you leave that 
go, if you have someone else on that? 

Mr. Rank: No, I think, if the Court please, that 
his testimony as to the values they placed on their 
logged-over lands is something to be taken in, the 
objection would go to the weight rather than to the 
admissibility, I believe, of it. 

The Court: Well, there I don’t think that 
would. In other words, the valuation of the wit- 
ness’ logged-over lands at a different place and 
under circumstances that have not yet been shown 
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to be similar to those existing in the present [863] 
area, would be too romote, the value of this par- 
ticular logged-over lands. Have I made myself 
elear? 

Mr. Rank: Yes, sir, you have; but 

The Court: I don’t think that that would be ad- 
missible unless you would be abie to establish, lay a 
foundation for the witness to testify, on the basis of 
some hypothesis that would relate the nature and 
circumstances of this property to those which he 
logged. 

Mr. Rank: Let’s see what we ean do. 

Q. (By Mr. Rank): Mr. Kilpatrick, are you 
familiar with logging operations? A. Yes. 

Q. And do you, in the course of your business, 
generally supervise logging operations ? 

A. Yes. 

Q. And are you familiar with the condition and 
nature of logged-over land, after it has been logged 
over? 

A. We investigated it quite thoroughly, espe- 
cially the Arcata Redwood Company’s holdings in 
Humboldt County. 

@. And where are they? 

A. East of Arcata. 

Q. East of Arcata, and with relation to the prop- 
erty which we are discussing now, could you state 
how far the Arcata Redwood holdings are? - 

A. Oh, they are about a hundred miles north of 
our property. [864] 
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Q. Well, I mean with relation to the Blue Creek 
property that we are talking about. 

A. Oh, well, it ean’t be but very few miles 
south and east of there. Some of it is east of that 
property. 

Q. Some of it is east of that property. Some of it 
is south? 

A. As I remember it, yes. The reason we went 
up there was to see if we could get some ideas about 
salvaging our own land. They made—Areata Red- 
wood has made considerable progress in salvaging 
cut-over land. 

Q. And would you say that the conditions you 
found there—what would you say about the condi- 
tions you found there as to the way they compare 
with your own logged-over land? 

A. Well, we are thinking very seriously of dupli- 
cating their 

Mr. Phelps: Objected to as incompetent, irrele- 
vant and immaterial, on other logging operations, 
the Arcata Redwood Company. We are just wasting 
time, because it isn’t going to establish his knowl- 
edge of these lands. 

The Court: I think that that objection is good. 
It would only elicit the witness’ opinion, an opinion 
to be given as to logged-over lands here, without any 
knowledge. 

Q. (By Mr. Rank): What generally, Mr. 
Kilpatrick, is the nature of the logged-over lands, 
that is, after the timber has been removed? What 


Umon Bond & Trust Co. 899 


(Testimony of Frank C. Kilpatrick.) 
general conditions do you find that may create a 
similarity or a variance in the area? [865] 

The Court: Why don’t you ask him the question 
of what other considerations that an experienced 
man in the business takes into consideration in de- 
termining whether or not he is going to do anything 
with logged-over lands? 

Mr. Rank: All right. I am a little afraid of that, 
but I will ask that. } 

Mr. Phelps: That’s a frank statement, Mr. Rank. 

The Court: What did he say? 

Mr. Phelps: He said, ‘‘I am a little afraid of 
that, but ‘I will ask that.”’ 

Mr. Rank: Of course you don’t know the reason 
I am afraid of it. 

Q. (By Mr. Rank): What are the considera- 
tions, Mr. Kilpatrick—— 

The Court: Well, if I am not being helpful, just 
disregard what I say. But that’s the question that 
T would ask, because I always like to get right down 
to the heart of the matter. 

Mr. Rank: All right, let’s go right to it, then. 

Q. (By Mr. Rank): What other considerations, 
Mr. Kilpatrick, that a man in the lumber industry 
would take—the fact is that a man in the lumber 
industry would take into consideration to determine 
the value of logged-over lands? 

A. The residual timber and the regrowth timber, 

Q. What do you mean by that? 

The Court: You would have to take into aceount 
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other things, the nature of the equipment you would 
have to use [866] 

The Witness: Oh, yes. 

The Court: The access? 

The Witness: The roads being already built, I 
see what you mean, Judge. The property is all 
opened up. You have to consider that as adding to 
the value. 

Q. (By Mr. Rank): In other words, that the 
roads are in? oe Ves: 

@. And take into consideration the type of equip- 
ment you would have to use to get it out? 

A. Yes. 

Q. And the proximity to the market? 

A. Yes. 

Q. And the recovery as to the quality of logs 
which you would get out? im Vest 

Q. In other words, if you would get a high-grade 
log in the fir, it would create a higher value than if 
you were getting low grades out; is that correct? 

A. Well, in the first logging, usually you get 
the high-grade trees, but the trees that are left may 
contain two or three different grades of logs which 
you have to segregate. 

The Court: Then you would also have to consider 
the time vou wanted to do it, what the conditions of 
the lumber market were, would you not? 

The Witness: That’s right. [867] 

Q. (By Mr. Rank): And whether you would 
have to have a split-stock program or whether you 
would put in a portable mill, and those very things 
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are factors you take into consideration in deter- 
mining the value of logged-over lands? 

A. Yes. 

Q. Now, in making the determination of the 
value of your lands, did you take into consideration 
those factors ? A. Yes. 

@. And took into consideration the factor of the 
type of trees there, the specie and the quality; is 
that correct ? A Nes 

Q. Now, at what valuation did you arrive at as 
to your own logged-over lands? 

Mr. Phelps: Objected to as incompetent, irrele- 
vant and immaterial, without foundation, showing 
that any similarity exists. 

The Court: I think you would have to establish 
that there is some relationship on the factors in- 
volved to this particular land. 

Myr. Phelps: They vary so. 

Mr. Rank: Well, let’s try one thing more. 

Q. (By Mr. Rank): My. Kilpatrick, in your 
familiarity with logged-over lands generally, would 
you state whether or not there is a general similarity 
or a variance, and if there are any variances, what 
they are? [868] 

A. Well, it depends entirely on how the land 
has been logged in the first place, but there is a 
great similarity between logged-over land. 

Q. Now, if there was a—by “‘difference’’ in how 
the logging was conducted, what do you mean? 

A. Well, there are all grades of selective logging. 
Some people take just the top grades and let the 
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others grow; others take 50 per cent or 60 per cent 
or 70 per cent of their standing timber and go back 
and get the other later. Some people log it clean. 

Q. How would that difference in logging affect 
the per-thousand value of the remaining logs and 
timber, if at all? 

A. Well, if only 50 per cent of the standing tim- 
ber were taken on a selective basis, the remaining 
timber would be much more valuable than if it were 
taken, more of the timber were taken off on the first 
logging. Do I make that clear? 

Q. Yes, I think you do, Mr. Kilpatrick. What 
causes that difference in value? 

A. The grade of the timber that is left, the re- 
sidual timber 

@. And does the quantity of the timber and logs 
remaining in the ground as timber—that is, timber 
and logs remaining on the ground, affect the value? 

A. Well, you can’t leave fir on the ground very 
long. Redwood can be on the ground for a long time. 
But that would [869] have a certain value in evalu- 
ating the cut-over land. 

Q. Do I understand that the reason for the 
difference in value is—withdraw the question. 

Is the difference in the value caused in any extent 
by the difference in the cost of logging or relogging ? 

A. Yes, I would think so. I don’t know that I 
understand your question, exactly. 

Q. What I am getting at is this. The thicker 
your stand of timber and the thicker, the heavier, 
the greater the quantity of logs per acre, the lower 
the cost of logging; is that correct? 
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fee Vat is meht; yes. 

Q. And that is what I had in mind. 

A. Yes; that’s right. That’s correct. 

Q. Now, what was the total? Did you estimate 
or cruise and obtain the total amount of merchant- 
able timber remaining on your logged-over lands? 

A. Yes. 

Mr. Phelps: Still I am objecting; without foun- 
dation. 

Mr. Rank: Well, that is just as to quantity. 

Mr. Phelps: Ob, but there has been no showing 
and there can be no showing from this witness that 
he knows the circumstances there, that the same 
factors are found. 

The Court: Yes. There is no doubt about that. 

Mr. Phelps: We are just wasting time. [870] 

The Court: Is this the only witness you intended 
to put on on the subject of the value of logs? I don’t 
think the witness is—— 

Mr. Rank: No; I see. 

The Court: I don’t think the witness can be 
qualified unless he knows the condition of the 
logged-over land. 

Mr. Rank: We appreciate that, if the Court 
please, and my thought is this: That this witness, 
of course, cannot testify as to the value of that par- 
ticular piece of propertv—logged-over lands. My 
thought was that because of the survey they made on 
their own lands and the value of their own lands, 
that that could be helpful in this matter. We are 
not——— 
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The Court: Well, the value of the logged-over 
lands that are controlled by this witness might well 
be three or four dollars per thousand as he indi- 
cated; and yet the value of the logged-over lands 
involved here might be greater or less, depending 
upon different circumstances. 

Mr. Rank: I appreciate that. 

The Court: I don’t think that this gentleman 
on the stand would want to venture an opinion about 
something he hasn’t even seen. 

Mr. Rank: No, no; he definitely will not. I mean 
he doesn’t know that. 

Q. (By Mr. Rank): Just one other question, 
Mr. Kilpatrick, one other matter. During the course 
of your operations, have [871] you logged-over land 
that had been cruised by E. P. French? 

A. Yes. 

Q. Percy French? A. Yes. 

Q. You are familiar generally with Perey 
French cruises? 

A. Yes. We bought some property that he had 
cruised and we have logged part of it. 

Q. And what has your experience been as to the 
percentage of recovery of the French cruises? 

Mr. Phelps: Well, now, I will object to that, if 
your Honor please. His experience in other places, 
other logging conditions, other terrain 

The Court: Well, that is not an issue in this ease. 

Mr. Phelps: It has no bearing on any issue here. 

Mr. Rank: That’s all. That’s all then. 

The Court: Anything that you wish to ask fur- 
ther? 
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Mr. Phelps: May we take our recess? There may 
not be any, but I want to diseuss the matter with 
counsel. 

The Court: All mght; we will take our recess 
now. 

(Short recess.) [872] 


Mr. Rank: If the Court please, with the Court’s 
permission, may I ask this witness one more ques- 
tion? 

Q. (By Mr. Rank): Mr. Kilpatrick, assuming 
the following to be true: A 1,96l-acre tract of 
logged-over lands in Township 2, Range 1 Northeast, 
I believe, Humboldt Meridian—at least the lands 
we are referring to here—containing a residual foot- 
age as follows—That is these logged-over lands: 
A total of 37,058,941 feet broken down as follows: 
13,935,172 feet of standing redwood; 2,289,894 feet 
of standing douglas fir; 14,996,000 of redwood logs; 
1,613,015 feet of redwood chunks; 3,915,456 feet of 
fir logs; cruised as follows: All standing timber that 
was merchantable, logs down to ten inch diameter 
and ten feet in length for milling purposes and 30 
inches in diameter to six feet for spht products, 
pickets, posts, shakes, and so on; where the logeing 
operations have been clean and where the salvage 
operation would be prnnarily by a small mill, poert- 
able or semi-portable equipment required to be light 
and fast, of either a band sawmill or Scraggs-type 
mill, but entirely predicated upon a light, fast 
operation. 
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Now, assuming those facts, can you formulate an 
opinion as to the per-thousand value of the remain- 
ing logs and timber on that land? 

The Court: At what time? 

Mr. Rank: As of May 12th, 1954. [873] 

Mr. Phelps: Objected to, if your Honor please, 
without foundation, incompetent, irrelevant and 
immaterial; without foundation in these respects, 
if your Honor please 

Mr. Rank: Before you make your objection, 
I think it would be better if I add one further 
factor, Mr. Kilpatrick. The roads all in from the 
previous logging operation. I think that should be 
in the question. Go ahead. 

My. Phelps: The objection is that it is without 
foundation; first, that the witness is not qualified 
to testify as to value, market value now, of such 
lands as he has already testified he knows of no 
market value or sales of any salvage operations 
whatsoever; secondly, that it appears affirmatively 
that the only basis that he has to arrive at such an 
opinion and conclusion would be on the basis of the 
experience of salvage operations, which is precisely 
the point that was involved in the testimony of the 
first witness—what could be recovered from it, what 
it would cost, and what the profit would be; thirdly, 
that there is no showing that the witness has any 
knowledge of the lands involved, and that the factors 
that he has already testified to that must be taken 
into consideration go beyond merely the cold ex- 
pression of footage figures in a hypothetical ques- 
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tion, but involved beyond that the question of the 
nature of the equipment, the length of the chunks, 
and we know that from the other testimony, that 
the question of the market in that area is [874] 
involved—what you ean sell for, for instance, if you 
make this addition: What the log haul costs would 
be in that particular area as distinguished from 
another area. All those things enter into this; this 
isn’t a question of simply market value from experi- 
ence of sales. Furthermore, on the ground that be- 
fore the witness can express an opinion as an expert 
on that, there must be a showing in fact that he has 
actually examined the land, and indeed, in some of 
the cases—— 

The Court: We don’t need a hypothetical ques- 
tion if he examined the land. ~ 

Mr. Phelps: That is right, and he should have 
made an examination of the land to determine the 
manner in which it would be logged, the terrain— 
the terrain makes a tremendous difference, as Mr. 
Rank well knows 
what is in evidence otherwise. 

The Court: You may be premature. The witness 
may say on the basis of these facts, he couldn’t give 
an opinion; we don’t know yet. 

Mr. Phelps: I think TIT ean presume from the 
recess that he is prepared to say something, and I 
don’t think it is proper and | don’t think that he is 
properly qualified and [ don’t think it has the 
proper foundation. And I will say this to your 
Honor—and I don’t say this in any term except 


and because of the leaners and 
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that I want your Honor to keep this in mind: That 
your Honor [875] made no ruling or I made no offer 
of proof—let’s put it that way—but when Mr. Cobb 
was on the stand, I personally averted asking him 
his opinion as to the value of that stumpage that 
he himself had cruised, and I did it because—and 
he was prepared to testify to a value, Mr. Cobb was, 
and I did it because your Honor had indicated, and 
I tried to realize, and I didn’t make the offer, so the 
record doesn’t mean anything. 

But the fact is that I did it because your Honor 
had indicated that we are concerned with sales, mar- 
ket value, what will a willing purchaser pay. 

The Court: Mr. Cobb said $7.00 per thousand. 

Mr. Rank: No. 

Mr. Phelps: No; he didn’t. 

Mr. Rank: That was Mr. Wilson. 

The Court: Oh, Mr. Wilson. Excuse me, Mr. 
Wilson did. 

Mr. Phelps: No. And this witness knows less 
about it than Mr. Cobb. 

Mr. Rank: Oh, well—— 

The Court: I would be inclined to say that the 
witness was qualified to give an opinion on a hypo- 
thetical basis. I don’t know how much value would 
attach to it. But this is a field in which the Court 
has had a great deal of experience in condemnation 
cases, and just so that neither side will be dissillu- 
sioned, it is a familiar pattern to the Court. [876] 
On one side there is always, or usually is a great 
enthusiasm as to value; and on the other side there 
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is a great minimization as to value. And I have 
heard that time and time again through a parade 
of witnesses over the years on valuation proceedings. 
So vou can take it for granted I am pretty blasé on 
that subject. 

Mr. Phelps: I submit so far as the value to be 
placed on it, it is approximately what can be gotten 
from it on a free market. 

The Court: I will overrule the objection. 

Mr. Phelps: I don’t think that we have entered 
into it in the same way that your Honor’s experi- 
ence has been in condemnation eases. We are in 
equity and we have tried to produce a true picture, 
and we have not been, as your Honor has indi- 
eated— 

The Court: That is what the Court is going to 
have to do, and I may not find myself in agreement 
with either side. 

Mr. Phelps: I just wanted you to know, your 
Honor, because of your Honor’s remarks, so far as 
we are concerned we didn’t try to puff it up. But I 
have tried to present to your Honor the true facts. 

The Court: I will overrule the objection. 

Q. (By Mr. Rank): The question was, are you 
able to formulate an opinion based upon those 
facts? 

The Witness: Well, based upon what you read, 
that is a [877] typical salvage operation. It always 
has to be conducted on that basis—those sizes of re- 
covery and the equipment and all of that. The only 
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thing—we have valued our own lands, but the stand 
is less than on the lands you mentioned; so I would 
think that the salvage or the recovery cost would be 
less on account of the heavier stand. And I know for 
a fact that our figures are between three and four 
dollars. I have gone over that definitely. We expect 
to put in a salvage mill very soon. With the heavier 
stand that you indicate there, I would think that 
the value with more redwood than we have would 
probably be a dollar to a dollar and a half more, 
less logging costs. 

Q. In other words, then, your opinion of the 
value of this logged-over land would be four and a 
half to five and a half dollars a thousand, is that 
correct ? 

A. Based on our own survey and what you have 
given the figures. May I say, I believe you said 
Q. A dollar or a dollar and a half more? 

A. Yes. 

Q. It would be four to four-fifty, to five to five- 
fifty ? A. Yes. 

Mr. Rank: Thank you. That is all. [878] 

Mr. Phelps: Your Honor understands my ob- 
jection runs to the entire line of the cross-examina- 
tion although I didn’t interrupt each question ? 

The Court: Very well. 

Mr. Phelps: Again may it be understood that 
IT am doing this only because it has been gone into 
on direct, with respect to salvage. 
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Cross-Examination 
By Mr. Phelps: 


Q. Mr. Kilpatrick, do you recognize that there 
is a difference in the quality of redwood timber in 
Mendocino County as compared to Humboldt in this 
area? ox No: 

Q. None? A. None. 

Q. What percentage of clears do you get out of 
the stand in Mendocino County ? 

Mr. Rank: Just a minute. To which we ob- 
ject 

The Witness: Wait a minute. You talk about 
the quality. Our clears are Just as good as Humboldt 
clears. 

Mr. Phelps: If it is a trick answer, would you 
explain the trick? 

Mr. Rank: I don’t think it is a trick answer. I 
object to that. 

Q. (By My. Phelps): I am not a logger. Will 
you explain what [879] you mean? Withdraw it. 
T will ask you the question: Do you recognize that 
the redwood in Mendocino County will not cut out to 
the same quality that the redwood in the Humboldt- 
Del Norte area will? 

A. Toa certain extent, yes. 

Q. You recognize, do you not—well, let me ask 
you this: What percentage of clears do you cut out 
in the timber that you are experienced with? 

A. It depends entirely upon whether you are 
logging selectively or logging clean. 
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Q. Assume a normal logging operation, what has 
your experience been ? 

A. Well, it runs, in Mendocino County, some 50 
to 60 per cent. Of clears you said? 

Q. Clears. A. Clears only? 

@. Yes. 

A. Oh, say 30 per cent—25 to 30 per cent. 

Q. When you arrived at this figure—first we 
will come to the virgin timber—of 300 thousand 
dollars, did you do that on a per-foot basis? 

A. Well, taking everything into consideration 
and based on this sale to Hammond, which had a 
good deal to do with it 

@. Never mind the sales; I am not opening up 
that question or getting into that with you. I am 
asking you, sir, if you [880] arrived at this by eal- 
culating the question in terms of dollars per 
thousand ? 

A. Well, it probably works back to that, yes. 

Q. All right. Now what figure per thousand did 
you use? 

Mr. Rank: He didn’t testify he used a figure 
per thousand; he said it worked back to it—it could 
be worked back to it. He didn’t testify he used a 
per thousand figure. 

Q. (By Mr. Phelps): What, if anything, did 
you in your mind use as a per thousand basis? 

Mr. Rank: We will object to that as assuming 
something not in evidence. The witness has not 
testified. 

Mr. Phelps: The question was, ‘‘if any.”’ 
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The Witness: How is that question again, 
please ? 

Q. (By My. Phelps): What figure, if any, did 
you use as a per thousand basis to arrive at the 
figure of $300,000? 

A. Iused the lump sum figure on the Hammond 
sale as compared with the total footage. 

Mr. Phelps: I will ask that that answer go out. 

The Court: Did you use a per thousand basis 
for the valuation of $300,000? That is what he 
wants to know. Did you arrive at that figure on a 
calculation. 

The Witness: Yes. 

The Court: that availed itself of so mneh 
per thousand feet? 

The Witness: Yes, I did; but there are other 
things involved than just [881] the per thousand 
on the totals. 

Q. (By Mr. Phelps): What was that per thou- 
sand figure that vou used? 

A. Well, if the three hundred million feet were 
sold at three million dollars, including 

Q. No, no; now you answer the question. 

A. Now just a minute. Let me understand these 
questions, please. 

Q. You are talking about three hundred million 
feet. Let’s get back to the question. How many 
million feet on these 14 forties you were consider- 
ing? 

My. Rank: Do you know the property he is talk- 
ing about now, the 14 forties? 
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The Witness: I saw it this morning on a map 
IT had in my office, about 33 or 34 million feet of 
redwood, and six or seven million feet of fir. 

Q. (By My. Phelps): In arriving at this $3800,- 
000 what figure per thousand, if any, did you use on 
that cruise basis to arrive roughly at this figure of 
$300,000 ? A. About eight dollars. 

Q. Did you make any differential per thousand 
between redwood and fir? A. No. 

Q. So far as you are concerned, you would con- 
sider that the value of stumpage of redwood and 
fir then would be the same? [882] 

A. No; they average out. We usually handle 
it that way. 

Q. Which is higher, redwood or fir? 

A. Well, it depends on the quality of the fir 
and the redwood; you can’t say that arbitrarily. 

Q. .We are talking about this particular area, 
these 14 forties. 

A. I don’t know how many peeler logs there are 
in it; I don’t know how many fir logs there are. All 
of those things enter into the value of fir and red- 
wood. 

Q@. You really don’t know then the quality of 
this timber on the 14 forties ? 

A. Not that exactly. I know some of it around 
there. 

Q. But you had never been in on this particular 
land, had you? 

A. If don’t know; I have walked up through 
part of that country. 
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Q. You said you walked up through part of that 
country ; vou told us that you had been within a mile 
of there. What road did you use when you got 
within a mile of there two years ago? 

A. I didn’t say I had been there two years ago. 

Q. I thought you said you had been within a 
mile of that area two years ago. 

A. No; I don’t think so. I was in the Sage 
timber; I don’t know whether it is a mile or how 
far it is. I said it might have been a mile or [883] 
two. 

Q. Well, when you went the closest that you did 
two years ago to these lands, what road did you use? 

A. The California Barrel road. 

Q. And at that time were they within a mile 
of this land? A. I don’t know. 

Q. All right. Now in Mendocino County do you 
recognize that there is a difference in valuation of 
stumpage in Mendocino County as compared to 
Humboldt County on a per footage basis? 

A. Yes, I believe there is. 

Q. And the price that you are giving of eight 
dollars a thousand is around the average stump- 
age price in Mendocino County today for redwood ? 

A. Well, there have been higher sales and lower 
sales in Mendocino County. 

Q. You recognize there have been some, sales in 
Mendocino County as high as twelve dollars and 
sales in Mendocino County the average price would 
be about eight dollars? 
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A. No, eight dollars is the highest we have paid 
for any of it. We have bought quite a bit of it at 
six, six-fifty and seven. 

Q. Iam talking about within the period around 
May, 1954? 

A. Well, our last purchase was the first part of 
this year, just prior to that time—it was around 
six dollars. 

Q. Going on up into the, into Humboldt County, 
you recognize that there is about $6 difference in 
stumpage on a thousand [884] basis, is there not? 

A. I don’t know. 

Q. Do you recognize any difference between 
Mendocino County and Humboldt County or do you 
know whether there is any difference? 

A. All I can base that on is this Hammond— 
this Geneva deal. 

Q. lLet’s come down to that. Your testimony is 
based on one sale? 

A. No, I am basing it on sales in Mendocino 
and Sonoma Counties as well. 

Q. In Humboldt County are you basing it on 
just one sale? 

A. Well, that is the only recent sale I am famil- 
iar with. 

Q. And that sale of Hammond Lumber Com- 
pany or the Geneva Mill, as long as you have 
brought it out, let’s go into that and see what you 
do know about it. 

Did you know with respect to that sale that it also 
included a sawmill? A. Yes. 
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Q. And did you know that the over-all price was 
ealeulated, because it did include a sawmill? 

A. I don’t know. I read it in the California 
Redwood Association Bulletin; that is all I know 
about it. 

Q. All you know then is that this isolated sale 
which appeared in some bulletin gave that 
figure? [885] 

A. It was in the newspapers, too. 

Q. All right. Did you know that that was a pres- 
sure sale? 

Mr. Rank: Just a minute. 

Mr. Phelps: J am cross-examining this witness. 

Mr. Rank: Wait a minute. Well, yes, but you 
are assuming something not in evidence. There is no 
testimony showing that it was a pressure sale. 

Mr. Phelps: I can ask him in testing his knowl- 
edge of this sale if he is basing it on that fact. 

The Witness: No, I didn’t know that. 

Q. (By My. Phelps): Did you know that the 
Geneva Mill had to pay Sage Land & Lumber Com- 
pany off, they were in default, and that they made 
this deal with Hammond in order to do that? Did 
you know that? 

Mr. Rank: To which we will object as assuming 
something not in evidence. 

The Witness: I didn’t know that. 

Mr. Phelps: This is eross-examination. 

Q. Did you know that? 

A. No, I did not. 
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Q. Well, let’s see what else you know about some 
sales up in there. 

The Court: Just ask the question, Mr. Phelps. 

Mr. Phelps: All right, sir. 

Q. Did you know about the sale of the Bull 
timber? [886] 

Mr. Rank: Just a moment. To which we will 
object 

A. I am not familiar with it. I know that it 
was—— 

Mr. Rank: Just a minute, please, Mr. Kilpat- 
rick. Objected to as assuming something not in evi- 
dence. There is no evidence showing that there ever 
was a sale of the Bull timber. 

Mr. Phelps: Your Honor, I am entitled with an 
expert to cross-examine him as to his knowledge of 
other sales—it is a cardinal principle to test his 
knowledge, sir. 

Mr. Rank: Before he can ask the question there 
must be a showing or some facts in evidence, show- 
ing that there was such a sale. 

The Court: If he doesn’t make the showing, it 
doesn’t mean anything. 

A. I am not testifying as an expert. I don’t 
claim to be an expert at all. 

Q. (By Mr. Phelps): You don’t claim to be an 
expert, on the value of timber in Humboldt County; 
is that the fact? 

A. I elaim to have done a lot of it, but IT 
wouldn’t classify myself as an expert. 
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The Court: A lot of men are not as modest as 
that. . 

Mr. Phelps: I beg your pardon? 

The Court: <A lot of witnesses I have heard tes- 
tify are not as modest as that. They all say they are 
experts. 

Q. (By Mr. Phelps): So it boils down to this: 
That your [887] estimate of value is based entirely 
on Mendocino County plus this report that you read 
in some bulletin of a sale to Hammond Lumber 
by Geneva Mill? 

A. No, I have kept track of some of the other 
sales; part of the Merriam timber, part of the 
Northern Redwood timber. The redwood area is 
pretty much the same all the way through, so we 
have to watch the northern end as well as the south- 
ern end. 

Q. Do you know the bull timber? 

A. Yes, I know where it is, yes. 

Q. Did you know that has been sold within the 
last month for $1,480,000, one hundred and thirty 
million feet on a cruise, or a little over $12 a thon- 
sand, in that same area? 

A. I read in the paper it had been sold, but I 
didn’t know the figure. 

Mr. Rank: Just a moment. What is your figure 
on that? 

Mr. Phelps: One million four hundred eighty 
thousand. 

Mr. Rank: How many feet of timber? 

Mr. Phelps: One hundred and thirty million. 
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Mr. Rank: That doesn’t come to $12, Mr. 
Phelps; it comes to a fraction over ten. 

Q. (By Mr. Phelps): You just read about that 
sale, then? A. Yes. 

Q. All right. Did you know that the quality of 
that Bull timber is not as good as the quality in 
these 14 forties? [888] 

A. It was awful pretty timber; it looked good 
to me. 

Q. Did you know that it was only 29 per cent 
redwood, 4.1 per cent cedar, and the balance fir? 

A. I did not. 

Mr. Rank: If the Court please, J think that 
counsel should, in addition to talking about the to- 
tal price paid, also give the witness the conditions, 
such as the amount of the down payment, whether 
it was for cash and what the terms were. T’here are 
a lot of factors that go to make up an over-all pur- 
chase price. 

Q. (By Mr. Phelps): Did you know that there 
were no roads 

Mr. Rank: Just amoment. Do I understand that 
the Court said that unless it is established that 
there was a Bull sale that this testimony would be 
excluded? Or what was the statement on that? 

Mr. Phelps: I am just testing his knowledge. 

The Court: I made a general statement to vou 
gentlemen before that I am not a novice at this, and 
I merely suggest that you don’t need to waste too 
much time on this because of the fact that it is ob- 
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vious, as the testimony now stands, since this is 
not a valuation proceeding 

Mr. Rank: ‘That is right. 

The Court: At the present moment one side 
claims a value here of about twice as much as the 
other side. In any event, the amount by which the 
minimum valuation would exceed the [889] balance 
due on the contract runs well over three hundred 
thousand dollars. So I don’t see any particular rea- 
son for spending a lot of time trying to have the 
Court make some finding as to the precise valua- 
tion involved, because in any event, being just a 
poor judge, $335,000 is still a large sum of money, 
and whether it is 385 thousand or 500 or 880 thou- 
sand dollars, insofar as the determination of this 
ease 1s concerned, is only a matter of proportion. 
So I merely suggest that to you, that you don’t have 
to try this case as if it were a valuation case. [890] 

Mr. Phelps: Well, I appreciate that. 

The Court: I am not telling von something that 


you 

Mr. Phelps: Well, Your Honor, the only reason 
I think this is material, and I will cover it more 
quickly now, is this, that obviously they have—and 
it is my position and I want to show this, that this 
man isn’t qualified, has no knowledge. 

The Court: Well, Iam inclined to disagree with 
you on that, Mr. Phelps, but this is not an evalu- 
ation proceeding. I think that the testimony of a 
man who was engaged in this business and who 
knows something about the area is entitled to some 
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weight, at least he is entitled to weight, let’s say, 
against the testimony of interested parties. And 
while it might not be strictly accurate and while 
we might show that there are factors that might 
make it different in some instances I think that 
the witness is qualified to give some opinion con- 
cerning the matter from his general experience as 
a man engaged in this business. 

Mr. Phelps: Well, I want to—— 

The Court: It may not be—all of the factors 
may not be taken into account, and on a precise 
analysis of the valuations, he not having seen the 
property, there might be a substantial variance 
between his figures and those given by Mr. Wilson, 
for example. Wilson says it is $15 per thousand 
and he gives a figure that is about $8 per thousand. 
He may be [891] minimizing and Mr. Wilson may 
be more enthusiastic in his valuation. But since we 
are not engaged in a valuation proceeding, I don’t 
see that we need to, counsel need to spend much 
time, because for the purposes of this litigation, 
$335,000 looms just as Important In my mind as 
$885,000. It is still a lot of money. 

Mr. Phelps: It is a lot of money. 

The Court: And so I don’t know why we have 
to engage in too much controversy over it. 

Mr. Phelps: Well, I will try not to engage in 
too much, but—— 

The Court: Your opponent is not disputing with 
you that the property has value over and above the 
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amount of the balance of the purchase price. You 
are in dispute as to what that precise value is. 

Mr. Phelps: I think, if Your Honor please, that 
in testing this witness’ credibility and knowl- 
edge—— 

The Court: Well, I have talked too much on it. 
I have just—suppose you-—— 

Mr. Phelps: Well, all right, let me go on, then. 

The Court: I am not doing this for the purpose 
of dissuading you from asking any question, but 
just so you are not in the dark. A lot of judges sit 
with a stone face and you are in the dark and don’t 
know where you are going. 

Mr. Phelps: I appreciate that, Your Honor, so 
T will [892] hurry along and about just one other 
thing: 

Q. (By Mr. Phelps): Did you know of a sale 
of land just yesterday that was put up for sale by 
the U. S. Bureau of Land Management, fir, in the 
Township 5 South, 3 Hast, 216 thousand feet, no 
roads, no access, of inferior quality fir, and the For- 
estry Service, the U. S. Bureau of Land Manage- 
ment, placed mininum bids as of yesterday of 
$11.50? Did you know of that transaction ? 

Mr. Rank: Is that a sale that has been com- 
pleted? 

Mr. Phelps: Yesterday it was completed, yes, 
on a minimum bid of $11.50. 

Mr. Rank: 213 thousand feet? 

Mr. Phelps: 216 thousand. 

Mr. Rank: 216 thousand feet. 
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A. I didn’t know about that. 

Q. (By Mr. Phelps): You didn’t know about 
that. All right. Did you know that there are eight 
more forties that the Bureau of Land Management 
has put up for sale in that area of fir and have 
again placed a minimum bid of $11.50 per thou- 
sand? 

A. I haven’t been much interested in those since 
we tried to buy some land from the Bureau of Land 
Management and their ideas of values were too 
much for us. 

Q. All right. Now you said that you didn’t know 
of any sales or transactions dealing in logged-over 
lands. Am I correct in what you have told us? [893] 

A. No, I know of no sales. 

Q. Do you know anything about the Wolf Creek 
Logging Company, which is across the road and 
just west of here in this general area, down where 
that is, just west of the highway? Do you know 
about the Wolf Creek holdings? 

A. The Wolf Creek Lumber Company has a mill 
just north of Rockport. I don’t know about their 
northern holdings. 

Q. Do you know that the Wolf Creek have been 
selling off portions of their land, giving rights to 
cut on a re-log basis and salvage basis at $10, an 
average price of $10? A. No. 

Q. In that area? Did you know that the mini- 
mum price that they have accepted has been $6 on 
a per thousand basis? A. No. 

@. And that was several years ago. Did you 
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know that Harold Weaver, who has a contract with 
Wolf Creek, has an arrangement under which he 
splits with Wolf Creek everything they sell over 
$6 on a logged-over basis? 

Mr. Rank: Just a moment, if the Court please. 
May I have that question? 

The Court: That is a little too complicated, 
counsel. 

Mr. Phelps: All right. 

Q. But you don’t know anything about that, is 
that right ? 

A. No, not about that particular one, no. 

Mr. Phelps: I have no other questions, Your 
Honor. [894] 

Mr. Rank: No further questions, Mr. Kilpat- 
rick, thank you. 

The Court: That’s all. 


(Witness excused.) 


Mr. Rank: I have just one question to ask Mr. 
Wilson. Maybe we can take him now and then have 
the noon recess. 

The Court: Al) right. 

Mr. Rank: My. Wilson, will you please take the 
stand ? 
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A. K. WILSON 
was recalled as a witness on behalf of the defend- 
ants herein, who having been previously duly 
sworn, resumed the stand and testified further as 
follows: 


Mr. Rank: Counsel just stated there is no ques- 
tion about the identity of these documents, and so— 
Did I understand you correctly ? 

Mr. Phelps: That’s right, but on the question of 
materiality 

Mr. Rank: That’s right, [ understand that. 

Mr. Phelps: Yes. 

Mr. Rank: If the Court please, we offer in evi- 
dencé an assignment dated September 29, 1947, of 
the Union Bond & Trust interest in the Sage ‘“B”’ 
contract, the Sage ‘‘B”’ lands that we are talking 
about. 

The Court: 19 what? [895] 

Mr. Rank: 747. To Ah Pah Redwood Company, 
together with two other assignments and consent 
to assignments, involving Union Bond & Trust, In- 
ternational Pacific Pulp & Paper Company, and the 
Ah Pah Redwood Company, and showing that in 
September of 1947, pursuant to previous transac- 
tions, Union Bond & Trust assigned and transferred 
all of its interest in these Sage ‘‘B’’ Jands to the 
Ah Pah Redwood Company, which is in turn owned 
by the International Pacifie Pulp & Paper Com- 
pany. 

Mr. Phelps: Well, I don’t see any materiality to 
this. 
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The Court: Do you need the witness for that? 

Mr. Rank: No, no, don’t need the witness for 
that. There’s no question as to the identity of the 
document. 

Mr. Phelps: No question about the identity 
of it. 

(Witness excused.) 


The Court: This is an assignment of Union’s 
interest in its contract with Sage? 

Mr. Rank: Yes, involving all of these lands that 
they have been talking about, lying east and west 
of the Blue Creek lands. In other words, the record 
so far appears that the Union Bond & Trust has 
been the owner of those lands and owner of that 
contract at all times, and so we want to show what 
transpired. 

The Court: Well, what significance has it in this 
matter ? 

Mr. Rank: It has significance in three matters. 
There is, Number One, a possibility of the Court 
considering in an [896] equitable decree some sort 
of a right-of-way. There is a possibility of that, 
over the Ward lands, on behalf of the Union Bond 
& Trust Company. 

Another matter is the question of damages, the 
right of Union Bond & Trust to interfere with 
their logging on the Sage lands. 

Another matter is, of course, the question of dam- 
ages by interference with the logging. 
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So it is material in two or three regards, two 
or three matters. | 

Mr. Phelps: But it isn’t material, if Your 
Honor please, and doesn’t establish the whole pic- 
ture. 

Mr. Rank: Well, if you want to establish any- 
thing else, you establish it. 

Mr. Phelps: No, no, Mr. Rank, don’t offer part 
of it, when particularly you were the attorney in 
this matter. 

Mr. Rank: Oh, no, I wasn’t, oh, no. No, I had 
not a thing to do with this and don’t 

Mr. Phelps: Well, at any rate, whether you did 
or not 

Mr. Rank: Nota thing to do with that. 

Mr. Phelps: Whether you did or not, it is also 
true, is it not, that there was a cutting contract 
entered into between Ah Pah and Union, so that 
Union is cutting under a contract? 

Mr. Rank: Frankly, I don’t know, Mr. Phelps. I 
obtained [897] a copy of such a document, but I 
don’t know whether it was or not. 

Mr. Phelps: Well, I don’t see any materiality 
and J object that it is incompetent, irrelevant and 
immaterial and without foundation. 

The Court: I will admit it subject to its being 
connected up in some manner. 

Mr. Phelps: All right. 

The Clerk: Defendant’s Exhibit AL introduced 
and filed into evidence. 

(Whereupon assignment documents referred 
to above were received in evidence and marked 
Defendant’s Exhibit AL.) 
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Mr. Phelps: AL? 

The Clerk: That’s correct. 

Mr. Phelps: Thank you. 

Mr. Rank: Shall we take our noon recess now, 
Your Honor? 

The Court: Yes. You are going to be able to put 
on the rest of vour witnesses this afternoon? 

Mr. Rank: I have one witness only, just to clean 
up matters—Mr. Ward—and that’s all I am going 
to do. I am going to try to go fast with him. 

The Court: I just wanted to find out. Two 
o'clock. 

(Whereupon, an adjournment was taken 
until 2 o’clock p.m. this day.) [898] 


December 1, 1954—2:00 P.M. 


Mr. Rank: Mr. Ward, will you take the stand, 
please. 
HAROLD L. WARD 
recalled as a witness on behalf of the defendants, 
being previously duly sworn, testified as follows: 


The Court: You have been sworn, Mr. Ward. 
Please take the stand. 


Direct Examination 
By Mr. Rank: 


Q. Mr. Ward, very briefly, would vou just give 
a history of the Ward family’s acquisition of the 
ownership of the redwoods and how it finally ended 
up in the two corporations? 
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The Court: The stock ownership? 

Mr. Rank: Yes, briefly. 

The Witness: My grandfather bought a large 
tract of redwoods up there on the Klamath in 1897. 
A few years later, my father also bought some fur- 
ther redwood lands in the neighborhood of his 
own. The lands that my grandfather bought passed 
on to his heirs and successors and later came into 
the company called the Ward Redwood Company, 
and the lands that my father bought passed on to 
his heirs, and came into the company called the 
Blue Creek Redwood Company, which dissolved 
in) L824, 

Q. (By Mr. Rank): And the stockholders of 
the Blue Creek [899] Redwood Company are now 
all the personal very individual defendants and 
cross-complainants in this case? 

A. That’s right. 

Q. What percentage of stock ownership do these 
people hold in the Ward Redwood Company? 

A. About 18 per cent. 

Q. And the balance is owned by the other heirs? 

A. Yes. Some of them are not even heirs. 

Q. My. Ward, I show you a folder of correspond- 
ence that is marked Defendant’s Exhibit F for 
Tdentification, and ask you if you can identify that 
correspondence as various letters, wires and ex- 
changes between you and Union Bond and Trust 
Company or Mur. Fletcher and Union Bond and 
Trust Company for the period—the first letter being 
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June, 1946, and I believe it goes down to a letter in 
the latter part of 1953? 

A. Yes, June 25, 46, down to October 1, ’53. 

Mr. Rank: Yes. If the Court please, we will ask 
that these be marked Defendant’s Exhibit F in evi- 
dence. 

Mr. Phelps: If your Honor please, there is a 
file here of letters 

The Court: Just a moment. That was marked 
at the pre-trial ‘‘F’’? 

Mr. Rank: Yes, pre-trial F. 

Mr. Phelps: For Identification. 

Mr. Rank: Yes. [900] 

Mr. Phelps: As I have stated to Mr. Rank, we 
certainly have an objection as to the materiality of 
this material put in as a lump like this. It is mean- 
ingless for the record; it has nothing to do with 
the particular June to October; in fact, everything 
relating to the default that we are interested in here 
has been pulled out of this file and what it is is 
selected material—it isn’t a complete file, but it is 
selected material over the vears relating to other 
matters, other conditions, logging practices, other 
amounts of payments which have been cured, and 
so forth. I can’t see any purpose it serves in this 
lawsuit except to require me to go over it document 
by document, I suppose, to protect the record. 

Mr. Rank: I gave you a copv of that folder. 

Mr. Phelps: You did, yes; I am making no point 
of that. 

Mr. Rank: At the time of the pretrial confer- 
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ence, and it doesn’t relate, except maybe inciden- 
tally, to anything other than the matters of pay- 
ment and matters of that type. 

Mr. Phelps: All of which are ancient history 
and have been cured. 

Mr. Rank: We submit, if the Court please, that 
that is a very material matter to have before your 
Honor; in other words, relations of the history be- 
tween these two people that finally led up to this 
particular matter. We are also going to offer in evi- 
dence all of the default notices since January, [901] 
1950. We offer them for two purposes: One, of 
course, to show the fact of the defaults and the 
fact of the notice, and then on the question of 
waiver. The default notices, each and every one, 
contain provisions which definitely provide they are 
not waiving any other default, and so on. 

The Court: I can see the materiality of the last 
documents that vou have described, the default 
notices; but I am just wondering how are we going 
to appraise this apparently voluminous file. 

Mr. Rank: It isn’t a voluminous file, if your 
Honor please, compared to what we have offered. 
You can see the quantity of letters and wires. It is 
my purpose and plan to simply go through it and 
eall out various passages here and there. 

The Court: Why don’t you do this in order that 
there will be some record upon which the Court can 
rule and upon which your opponent can make proper 
objections? Why don’t vou leave it marked for 
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identification and call attention to what you want to 
include in the record so that I can see the mate- 
riality of it at the time? 

Mr. Rank: Yes. 

The Court: If you are going to put this in the 
record, I don’t know what will happen. 

Mr. Rank: I appreciate that, and I will do that. 
The only thing is I will have to be a little more in 
detail than [902] I otherwise would. 

The Court: J don’t know how you can help that. 

Mr, Rank: Yes. 

The Court: If you regard it as material you 
have to present it in some way so that I can see 
that it is and so that your opponent can see that it 
is. 

Mr. Rank: Yes. I will go through it and call a 
portion of it to the Court’s attention. There were 
certain questions I was going to ask the witness any- 
Way on various matters contained in here. 

The Court: Then that gives your opponent a 
chance to object. 

The Clerk: Do you want to mark this for iden- 
tification ? 

The Court: It is already marked for identifica- 
tion. 

Mr. Rank: No, that is on the pre-trial. 

The Court: Mark it F for Identification in this 
trial. 

The Clerk: Defendant’s Exhibit F, marked for 
identification. 
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(Whereupon correspondence file referred to 
above was marked Defendant’s Exhibit F for 
Identification only.) 


Q. (By Mr. Rank): Mr. Ward, under the con- 
tract May Ist, 1946, as I recall the record now, the 
contract together with other documents was for- 
warded to Mr. Wilson about May 2nd, 1946, and do 
you recall about when you had returned to you 
signed by [903] Mr. Wilson? 

A. It was the latter part of May. 

Q. And if you will recall, the contract called for 
a down payment of $25,000, and I ask you if that 
down payment was paid at that time? 

A. No, it was not. 

Q. And did you subsequently have a phone con- 
versation or talk with Mr. Wilson about that? 

A. Yes. 

-Q. What was that, just briefly? 

Mr. Phelps: It seems to me, if your Honor 
please, that that is beside the issues of this ease, it 
is incompetent, irrelevant and immaterial. There is 
no question that the $25,000 was paid; there is no 
question that a note was given and interest on the 
note was paid. But what difference does it make to 
this lawsuit at this time? We have stipulated as to 
the total amount on pre-trial conference that was 
paid, and we are going down avenue after avenue 
of ancient history over the period of five years and 
we are not going to finish 
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Mr. Rank: I am not going to take very much 
time on this, Mr. Phelps. 

Mr. Phelps: I submit it has no materiality. 

The Court: I am wondering what the—— 

Mr. Rank: My purpose was to show—and right 
away at the very start I know counsel doesn’t like 
to have me do it [904] because it gets it in the rec- 
ord—my purpose is to show that right at the very 
start that where the contract called for the payment 
of $25,000, that Mr. Wilson got Mr. Ward to take a 
note for six months for that, and instead of it being 
paid is six months, it was not paid until some two or 
three vears later. 

Mr. Phelps: With interest. 

Mr. Rank: It is my program to show that first 
incident right at the verv start and then to show 
various other instances of defaults and where Mr. 
Ward agreed not to give Mr. Wilson a notice for 
awhile, but to try to play along with him; then with- 
out default notices, there would be no payment. 

The Court: But the parties did proceed along 
those lines. 

Mr. Rank: Oh, yes, but if the Court please, 
that is all very important to show whether it was 
wilful or not. The past dealings under the contract 
are very material in determining what the state of 
mind or frame of mind of the purchaser was at 
the time of the default. In other words, it is very 
material too, whether it was a wilful default or 
purely an innocent mistake. 
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The Court: How is what happened in the past 
going to indicate that? 

Mr. Rank: It is indicative. If, for example, there 
had never been trouble between these parties at all, 
if Mr. Wilson had [905] completely, one hundred 
per cent, performed his contract, lived up to every 
term and provision, made every payment at the time 
it was supposed to be made, then all of a sudden 
there came along this present June to October in- 
cident, very assuredly the Court would look very 
kindly upon the purchaser in that regard, and might 
say, ‘‘Here we have a man who has lived up to his 
contract and done everything he could; very prob- 
ably this was a mistake.’’ Whereas, on the other 
hand, if you have a condition of continued defaults, 
and continued failures and continued violations of 
that type, then the Court can very easily say, ‘This 
earries right along.’’ And the cases are that way; 
where you have a continuing performance that you 
are looking at, the cases take into consideration the 
performance of the parties charged with default, in 
determining whether or not they were in bad faith 
or wilful, so the question might be before the Court 
to decide. I think it is material for just what I have 
stated. If you have just one item 

The Court: I understand you. 

Mr. Phelps: If your Honor please, if there 
were any claim of a similar occasion when there 
had been a failure to report or a mistake in the re- 
porting such as we are dealing with here, then I 
eould see counsel’s purpose. And all this would tend 
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to show is no more than what already has been estab- 
lished in the evidence. They say he didn’t make pay- 
ments [906] on time, but he was always within the 
grace period. There never has been such a payment, 
as Mr. Ward testified on direct examination, on ex- 
amination from me, that there never was any oc- 
casion to question the accuracy of their reports be- 
fore that. Mr. Fletcher was quite insistent on that. 
So that this has no bearing on what your Honor has 
to decide, and what it means, I suppose, if I am to 
do a fit and proper job, is I would have to then go 
back and go into the circumstances of all those other 
matters. But I don’t think your Honor wants to do 
that. I don’t think your Honor should do that, and 
I don’t think counsel should be in a position to re- 
quire us to do that. 

The Court: Isn’t the record sufficient already, 
Mr. Rank? The testimony of Mr. Wilson was that 
consistently he took advantage of the grace period, 
as he himself said. 

Mr. Phelps: Yes. 

The Court: Because of lack of funds, and you 
proved numerous extensions and so forth, and that 
he was consistently advantaging himself by making 
late payments all along. 

Mr. Rank: Well, it goes beyond that. May I then 
go into one wire that will be admissible? It is a wire 
we examined Mr. Wilson about when he testified 
as to the fire damages. If you reeall, he said, ‘‘Why 
don’t vou read the rest of the wire?”’ T don’t know 
whether you recall that, but may I read from that 
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wire and our response to the wire. I will make 
au [907] offer of that separately, and if we cannot 
offer the rest of these, that will give you an example 
of the type of matter that we have in mind. 

The Court: You see, Mr. Rank, J think Mr. 
Phelps is right. If vou want to take up seriatum 
various incidents occurring in the past as to the re- 
lationship of the parties and the conduet of My. 
Wilson with respect to his strict observance of the 
terms of the contract, that the other side would have 
a vight to go into cach one of the meidents and 
present such evidence as they feel might be proper to 
show that there was some reason or that the Court 
ought to know all the circumstances of these various 
ineidents, and then the Conrt would end up then 
with the problem of trving to mark the defendant 
as he would be marked in school, A, B, C or D as to 
his conduct in performance of the contraet. 

Mr. Rank: T appreciate that. Mavbe I can 

The Court: I am wondering if this is of any 
partieular help. 

Mr. Rank: Maybe T ean shorten it and take just 
one ineident or maybe two and shorten the whole 


thing that way, because this is some correspondence 
that we want in for another purpose anyway. 

The Court: All right, 

@ (By Mr Rank): Mr. Ward, I-show wen 
three wires, one from Mr. Wilson to Mr. Fleteher, 
your wire in reply to that—vou [908] received a 
copy of that apparently—and Mr. Wilson’s reply 
to your last wire, and then a letter of yours of Sep- 
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tember 12, 1952. Will you identify those as all hav- 
ing been sent and received ? 

Mr. Phelps: I will stipulate to that; there will 
be no question about identification. 

Mr. Rank: If the Court please, I believe the 
Court has in mind the portion that I read when we 
were talking about the fire damage yesterday. Mav 
I read you the balance of that wire—this is a wire 
from Mr. Wilson to Mr. Fletcher. The date of this 
is August 15, 1953. 

‘Confirming our conversation we will bring our 
payments current and keep them current as soon 
as possible. As I told you over the phone, we had 
our choice several vears ago of building large 
modern plants capable of handling redwood clear 
through to the finished product or it would have been 
extremely difficult for us to have survivedsn the red- 
wood business. It was contemplated at the time I 
entered into the contract with Blue Creek that I 
would build these plants but no one thought the 
cost would be more than a fraction of what the 
actual cost has been. It was imperative that these 
plants be built if the timber contracts were to have 
been operated successfully. We have operated suc- 
cessfully and will continue to do so. [909] To follow 
this program for the past six or seven vears has 
caused us to be short of ready cash most of the time 
but by selling timber in California and by bringing 
money into California from Oregon we now owe 
very little on either of our plants or equipment and 
are Now 1a position to continue operating properly. 
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Our construction program will soon be completed. I 
appreciated your friendly attitude over the phone 
and your statement that there were no default 
notices outstanding as Mr, Ward had been trying to 
cooperate with us. We will not take advantage of his 
cooperation by not sending us default notices and on 
the average the money due Blue Creek Redwood 
Company will not. be paid any faster on account of 
default notices having been sent. We like to keep 
everything current and do so whenever possible. 
You can expect and will receive our full cooperation 
on these matters * * *” 

And Mr. Ward replied to that as follows by 
wire: 

As K. Whilson.’’ 
and so forth. 

“Thank you for telegram. Suggest you continue 
conversations with Lawrence since we are too far 
away here. All we want ts to arrive at a fair settle- 
ment with minimum of expense to all coneerned. 
Default [910] notices outstanding have been cured 
except for nominal discrepaney between vour check 
and vour statement on default notice of May 27th. 
However, payment due June 20th will be overdue 
sixty days on August 20th as well as payment due 
Jal ye 20th. 

“‘Reeards, Harold LL. Ward,” 

To which Mr. Wilson rephed: 

“f thank vou for vour telegram. Please advise 
the amount. of the diserepaney between our cheek 
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and statement referred to in your telegram and pay- 
ment will be mailed at once. Had hoped to again 
be current in our payments to you by this week but 
on account of the expense of the fire, it will be a 
httle while before we can get current. It seems like 
every time that we get things about worked out, 
something happens. The fire did very little actual 
damage and is a good thing as far as our over-all 
picture is concerned as it makes a good fire break 
down through the middie of the tract, but it cost a 
lot of money getting the fire under control and we 
lost eight davs production in the woods and at the 
mill both. Expenses were more during this time 
while we were fighting fire than if we had been pro- 
ducing logs and lumber. Expect to get our stumpage 
account with vou on a current basis shortly. 

‘*Best regards.’’ [911] 

Q. (By Mr. Rank): Mr. Ward, do you recall 
those circumstances ? A. Yes. 

Q. And do you recall whether you had sent de- 
fault notices out for a period of time? 

A. No, we hadn’t been sending them since May. 

Q. And for sometime prior you hadn’t been 
sending them? A. Yes. 

Q. As I recall, vou hadn’t sent default notices 
for the months of May, June and July; is that it? 

me, What's right 

Q. Do you recall whether that was after a con- 
versation with Mr. Wilson that you refrained from 
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sending default notices? Do you have any recollee- 
tion on that? 

A. Yes; after he paid up—he was up to date for 
about four days in May, I think, from the 16th to 
the 20th, and we talked and hoped that he was going 
to continue up to date and we wouldn't continue to 
be sending defualt notices any more. 

Q. T see. And then vou received no further pay- 
ment then until later in the year; is that correct? 

A, Thatis aight. 

Myr. Rank: Now, a letter of September 12, 1952, 
from Mr. Ward to Mr. A. K. Wilson: 

‘Your telegram in Angust a month ago stated 
that vou would see that we did not suffer hy [912] 
reason of not sending any default notices sinee our 
default notice to von of May 27, 1952. We would 
like to get along without default notices if possible. 
It is now almost a month past the date on whieh we 
would have received our payment for logs removed 
in May if we had sent vou a default notice in dne 
course, as we had been doing before vou put pay- 
ments on a current basis fora bref period in May. 

“Won't vou send us the payments now for logs 
removed in May, Jnne and July? The time is at 
hand when we will have to send vou default notices 
again in self-defense, 

‘*Aeecording to the reports whieh vou have sent. 
us, the following payments are now overdue :’” May, 
June, Jady and August, $22,437.54. 
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Mr. Rank: Did you receive a check baek for 
that amount, if you recall? 

pee No: 

Q. Did you have to send a default notiee? 

A. We did. 

Q. And I beheve the record shows, does it, Mr. 
Ward, the date that you finally reeeive payment of 
that amount? A. Yes. 

Mr. Rank: This is contained in an exhibit that 
has a list of payments, AB, T believe. [913] 

The Court: That is AB, isn’t it? 

Mr. Rank: Yes. 

Q. (By My. Rank): When did you finally re- 
ceive payment for those amounts of May, June and 
July logs? A. On December 16th. 

@. 7527 A. 752, yes. 

My. Rank: Maybe we could read briefly the dates 
of the default notices. IT am showing you now De- 
fendant’s Exhibit AB for Identification. 

Myr. Phelps: Just tell me what it is, and I will 
stipulate. You don’t have to ask him, if you think it 
is material. 

Mr. Rank: The date of the default notice was 
September 29, 1952. 

We will ask that those four documents be marked 
in evidenee, if the Court please. 

The Court: All right, mark them as one exhibit? 

Mr. Rank: One exhibit, yes. 

The Clerk: That will be Defendant’s Exhibit 
AM introduced and filed into evidence. 
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(Whereupon documents referred to and de- 
seribed above were received in evidence and 
marked Defendant’s Exhibit AM.) 

Mr. Rank: I think, if the Court please, that 
sufficiently exemplifies the things that we have in 
mind in that regard. [914] 

That means, Mr. Clerk, that Defendant’s F for 
Identification 1s not being offered. 

The Clerk: Just for identification ? 

Mr. Rank: Yes. Defendant's F for Identification 
is not being offered. 

We would lke at this time to offer Defendant's 
Exhibit H for Identifieation, which contains all of 
the default. notices, the first one being dated Janu- 
ary 13, 1952, to the date of the last one, Aprile 
1954, and they include all default notiees given by 
the Wards to Union Bond and Trust, save and ex- 
eepting those that were attached to the cross-com- 
plaint. 

Mr. Phelps: To which we raise the objeetion, if 
the Court please, that those have all been cured, 
they are all ancient history, and they are incom- 
petent, irrelevant and immaterial and not involved 
in the matter before vour Honor. 

The Court: Well. they may have some perti- 
neney with reference to your claims of waiver and 
so forth. Defendant's Exhibit H may be admitted. 

The Clerk: Defendant’s Exhibit Ho admitted in 
evidence. 


(Whereupon default notices referred to were 
received in evidenee and marked Defendant’s 
exhibit H.) 
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Mr. Rank: These are two offers. We do not have 
the problem of time in this because they are not 
going to involve [915] any testimony. 

I offer now Defendant’s Exhibit AB for Identi- 
fication, which is a schedule prepared—and it is 
being offered for the assistance of the Court. It isa 
schedule of the date of the default notices, the date 
received by Union Bond and Trust Company, of 
those notices contained in the last exhibit. 

The Court: This is a compilation? 

Mr. Rank: Yes, it is. 

Mr. Phelps: J will submit that to your Honor’s 
discretion. 

The Court: Admitted subject to any correction 
as to inaccuracy. 

The Clerk: Defendant’s Exhibit AB admitted 
in evidence. 


(Whereupon schedule referred to was re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AB.) 


Mr. Rank: We will now offer the same type of 
document that is now Defendant’s AC for Tdenti- 
fication, and it is an analysis of the performance by 
Union Bond and Trust, as to payment records, 
delivery and sending out reports as required by the 
agreement, and is prepared from Exhibit H. 

The Court: Defendant’s Exhibit AC? 

Mr. Rank: Yes, we offer that for the same pur- 
pose, simply for the assistance of the Court. [916] 
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The Court: Admitted for the same purpose and 
subject to the same limitation. 

Mi. Phelps: For illustration, I suppose. 

The Court: Yes. It is a compilation. 

Mr. Phelps: Yes. 


(Whereupon doeument referred to and iden- 
tified heretofore was received in evidence and 
marked Defendant's Exhibit AC.) 


Mr. Rank: We ask that there be marked in evi- 
denee the two examples of pink slips which are now 
marked Defendant’s Exhibit AD for illustrative 
purposes. 

Mr. Phelps: No objection. 

The Conrt: Admitted for illustration. 


(Whereupon pink slips referred to above 
were received in evidenee and marked Defend- 
ant’s. Exhibit AD.) [917] 


Mr. Rank: We now offer Defendant’s AF for 
identifieation, which is the letter from Union Bond 
& Trust to International Pacific, approved by Ah 
Pah Redwood, and it has to do with rights-of-way, 
which we feel was material to the matters of the 
existence of the right-of-way agreement. 

Mr. Phelps: Well, T am not going to press it, 
other than to have the objeetion noted, if vour 
Honor please, I don't think this is relevant to the 
issues of this case, as it is between International 
Paper & Pulp and Ah Pah. 
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The Court: It is a letter from Union to one 
of its subsidiaries, isn’t it? 

Mr. Phelps: Yes. 

The Court: Or one of the companies? 

Mr. Rank: One of the companies Mr. Wilson 
testified he was president of. 

Mr. Phelps: Nota subsidiary, not a company. 

Mr. Rank: No, that’s AF. 

Mr. Phelps: We object to it as incompetent, ir- 
relevant and immaterial, not bearing on any of the 
issues. 

The Court: Well, I am not certain as to the ma- 
teriality. 

Mr. Rank: Well, I can explain what TI have in 
mind as to the materiality. 

The Court: Well, you want to show, I think I 
know what you are offering it for—for the purpose 
of, as sort of a verification of the statements—as sort 
of a—in a manner [918] of speaking, contradiction 
of the belief expressed, opinion expressed by Mr. 
Wilson as to the nature of his mghts-of-way. 

Mr. Rank: That those alwavs existed, I mean, 
that the agreement was in effect. 

The Court: For what it is worth, it may be ad- 
mitted. 

Mr. Phelps: I don’t think it accomplishes that, 
but I shan’t 

The Court: Well, it may not have any weight, it 
may be subject to argument. I don’t think it need 
be determined on the basis of admissibility. 

Mr. Phelps: All right, your Honor. 
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(Whereupon Defendant’s Exmbit AF for 
identification only was received in evidence.) 


Mr. Rank: Now if the Court please, the next 
exhibit that we will offer is Defendant's U for iden- 
tification, and that is a photostatic copy of the 
order in the United States District Court, Southern 
District of California, in the matter of Coast Red- 
wood Corporation, a Chapter NI proceeding, and at- 
tached to it is a copy of the contract entered into 
hetween Union Bond & Trust and Coast Redwood, 
which have been approved by the Court and contain 
the provisions for the logging and the payment of 
the $5 stumpage on logs removed by Coast Redwood, 
whether on Ward lands or Sage lands. 

Mr. Phelps: And again, as to matenalhty 

The Court: That is Defendant’s Exhibit U on 
pre-trial? [919] 

Mr. Rank: Yes, it is. 

Mr. Phelps: Yes, it is, vonr Honor, and again 
as to materiality, object to it on the ground that it 
is incompetent. irrelevant and immaterial and not 
bearing on any of the issues of this case. Tt injeets 


something else in the case, it seems to me, that has 
no bearing on the ease. 

The Court: Let me see it. 

Mr. Phelps: T don’t want to consent that it may 
go into evidence and have it elutter np the reeord 
when T think it 1s not proper. 

The Clerk: This was not in pre-trial, your 
Honor. 
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The Court: This was in this trial? 
My, Rank: Yes, it was in this trial. 
The Clerk: That was filed on 
The Court: Let’s see. I haven’t got the date. 
The Clerk: That was November 24th, your 
Honor. 
The Court: J have it. 
The Clerk: Is that admitted, sir? 
The Court: Well, I will admit it for what it’s 
worth. 
The Clerk: Defendant’s Exhibit U admitted 
into evidence. 


(Whereupon Defendant’s Exhibit U for iden- 
tification only was received in evidence.) 


Mr. Rank: Next is Defendant’s AA for identi- 
fication, and these are the series of letterssthat Mr. 
Wilson sent to Mr. Ward, the Ward Redwood Com- 
pany, pertaining to the prior [920] contraet, which 
we used in cross-examination of Mr. Wilson when 
he testified that he didn’t have any attorney on May 
Ist, “46, and that I represented him, and so forth, 
and we ask that that go—— 

The Conrt: You ean have that marked for iden- 
tification. I don’t see the materiality of this 1945 
matter. 

Mr. Rank: Well, here’s where—— 

The Court: These were letters that passed in 
1945, according to him. 

Mr. Phelps: Yes, and that had to do with in- 
come tax matters. 
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Mr. Rank: May I point out where it may be 
material? Counsel has a claim in the complaint that 
this May 1st agreement is not in fact an agreement 
of sale, but is a mortgage and was intended to be a 
mortgage between the parties, and there are some 
eases that hold nnder certain cireumstances where 
one of the parties acts without legal advice and is 
an ignorant person and so forth, that all those things 
are taken into consideration, may be considered only 
as a matter of security on a sale, or a deed; and so, 
establishing the fact that the array of legal counsel 
that Mr. Wilson had, together with his testimony 
that at least two of the three people mentioned are 
still his counsel, may have some bearing on that 
matter, where, if the record were completely de- 
stroyed of anything of that nature, it mght be some- 
what a basis for argument. [921] I mean, that is 
one point where it may be material. I am not going 
to argue it, though. 

The Court: Is it your contention this is a mort- 
sage? 

Mr. Rank: <And so alleged in the pleadings. 

Mr. Phelps: The eases indicate—but this has 
nothing to do, as I understand the case, with what 
counsel said. I mean, the fact that a person has an 
attorney or is ignorant, it isn't that at all. It is just 
the question of what the law conceives a contract of 
sale of this nature to be, whether it is 

The Court: Well, vou mean by that that that be- 
comes a question of law based upon the interpreta- 


tion of the document ? 
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Mr. Phelps: Yes, that’s my understanding of it. 

The Court: And that’s the basis that you are 
going to urge that point, vou are not going to urge 
the question that it’s a mortgage because of whether 
he was represented by attorneys or not? 

Mr. Phelps: Well, I hadn’t even thought of that 
point, if your Honor please, as one of the considera- 
tions. 

The Court: Well, if that is the point, I will hold 
that this AA is immaterial. I don’t see the point 
Lot. 

Mr. Rank: Well, I understand, Mr. Phelps, that 
you urged that point in one of the pieces of ltiga- 
tion with Sage on the hundred thousand dollar pay- 
ment. 

Mr. Phelps: No. [922] 

Mr. Rank: And some of the cases that you cited 
went along. Now that is Just my understanding of 
that. 

Mr. Phelps: What you are talking about there 
was a deed absolute on its face. 

Mr. Rank: I am not comparing that, I mean, 
the authorities on the argument that you used, be- 
cause the authorities 

My. Phelps: That involved the old historic device 
of a deed absolute on its face, which was intended as 
a mortgage. 

The Court: Well, all I am trying to find out is, 
whatever point you make in that regard, will be a 
point of law, will not depend upon any cireum- 
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stance as to representation by counsel at the time of 
the making of the contract. 

Mr. Rank: We will withdraw it, if that is the 
case. 

Mr. Phelps: That is true, your Honor, so far 
as that point is concerned. 

The Court: Then T will hold that AA is inad- 
missible as being immaterial. 

Mr. Cook: And is withdrawn. 

Mr. Rank: Yes, is withdrawn from the general 
record, 

(Whereupon Defendant's Exhibit AA for 
identification only was withdrawn.) 


@. (By Mr. Rank): Mr. Ward, let’s jue ie 
briefly through the matter of the discovery of the 
shortages and what was done. It has been covered 
fairly well. 

As I reeall, in vour direct testimony, the first 
possible [923] indication that vou may have had of 
the fact that there meht be a shortage was ahout 
the 29th or 30th of January, is that correct? 

A. Bhatis wishit. 

Mr. Phelps: Object to that as leading and sug- 
gestive and quite argumentative. 

Mr. Rank: Well 


(Conversation hetween counsel out of hearing 
of the Reporter.) 
Q. (By Mr. Rank): And that was contained, 
or was that contained in a letter from Mr. Fletcher 
to vou? A. Yes, that’s right. 
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Q. The date of the letter is January 29th? 

A. January 29th, 1954. 

Mr. Rank: I would like to offer that, to be 
marked in evidenee, if the Court please. 

The Court: Is that the same letter you referred 
to? 

Mr. Phelps: Yes, that is my—— 

Mr. Rank: That is the letter he asked for. 

The Clerk: That’s Defendant’s Exhibit AN in- 
troduced and filed into evidence. 


(Whereupon letter referred to and identified 
above was received in evidence and marked De- 
fendant’s Exhibit AN.) 


The Court: Would you tell me what the sub- 
stance of that is? [924] 

Mr. Rank: I ean read just one paragraph. The 
first page of the letter diseusses other matters per- 
taining to the logging and so forth, and the second 
page has the following: 

“When the recent payment for $6,509.29 arrived 
on January 25th in payment of the October stump- 
age, it seemed to me the amount was rather small 
for the stumpage reports which My. Harvey pre- 
sented for the month of October. According to those 
records, from the Ward land we shonld have re- 
eeived in excess of $15,000. I have written Mr. 
Freneh ealling this matter to his attention and en- 
close a eopy of my letter which is self-explanatory. 
Certainly we are entitled to some explanation either 


é 
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from Wilson or Mr. Harvey coneerning the ac- 
enracy of Jus figures.”’ 

And the letter that was forwarded to Mr. French 
is in evidence. 

Q. (By Mr. Rank): Now after that, Mr. Ward, 
when was the next time that you heard anything 
concerning a possible shortage from anybody? 

A, Well, T was away from home in Boston from 
February 10th to the 23rd and when I got baek, I 
found Mr. Wilson's, or rather M1. Owens” letter 
of February 16th and—— 

Q. Well, Mr. Ward 
m which 
Q. Well, go ahead, finish vour answer. [925] 

A. in which he spoke about that they had 
owed us a very considerable amount for November, 
around $10,000, and around $15,000 for Deeember. 
We had received no report on it as vet, and TI felt, 
well, that’s the explanation of this here—they have 


got some shps ever into November instead of Octo- 
ber; and then T was away again from home, I left on 
March 2nd and my seeretary had been away on her 
vacation since the end of Jannary. and then went 
down to Florida with her sister and brother-in-law, 
who was a Baptist minister, he was rather well 
along in years, he had a heart attack and they didn't 
know when she wonld be able to come home. 

So then about. the 8th of March T telephoneed 
Lawrence Fletcher to see how things were getting 
along out here and that’s the next I heard of it, in 
Boston. 
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Q. Where were you at the time you made that 
phone e¢all? A. J was in Boston. 

Q. Telephoned Mr. Lawrence; where was he? 

A. He was out here in Oakland. 

Q. And then after the telephone call of Mr. 
Fletcher, March 8th, did vou have notice—what 
was the next step, what was the next thing vou heard 
about this matter and when? 

A. After March 8th, the next thing I heard about 
it was when I met Mr. Fletcher in Washington on 
March 19th. 

@. And you received a further report from him 
at that time ? A. Yes. [926] 

Q. Mr. Ward, I call vour attention to a ques- 
tion 

Mr. Phelps: Show me what you 

Mr. Rank: Oh, yes, page 82, lines 18 t6 23. 

Mr. Phelps: Just a moment, then, please. 

Mr. Rank: Yes. 

Q. Mar. Ward, I call vour attention to the fol- 
lowing question. 

Mr. Phelps: Would you wait until I get a chance 
to read it, please? 

Mr. Rank: Yes. 

Mr. Phelps: All right, if you want to ask him, 
if you want to put a question now? 

Mr. Rank: Yes. 

Q. (By Mr. Rank): Mr. Ward, Mr. Phelps 
asked vou the following question: 

“Then when did you first receive a report, just 
the time, now, please, when did you first receive a re- 
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port confirming that there was this discrepancy?” 

Now what did yon understand by that ques- 
tion? 

Mr. Phelps: Now just a moment. I submit, if 
your Honor please, that the question and answers 
speak for themselves and this is an attempt to cross- 
examine his own witness. 

The Court: What was the answer he gave? 

Mr. Rank: The answer was, ‘‘ Marly in Mareh m 
a telephone conversation that T had with Myr. Flet- 
cher from Boston.’? That March 8th telephone. And 
the question is, ‘‘ When did von [927] first receive a 
report confirming that there was this discrepancy ?”’ 

Mr. Phelps: You didn’t read the rest of the an- 
swer. ‘‘He convineed me that after all there might 
really be something in it.’* And then the 

The Court: Well, what’s wrong with that? 

Mr. Rank: Well—— 

Mr. Phelps: Yes. 

Mr. Rank: Seemed to be an inference, if the 
Court please, that early in March he received a re- 
port confirming the fact of this discrepancy, when 
that was not the case. 

The Court: Well, the answer explains it, doesn't 
it? According to the answer that was just read, he 
said that in this telephone conversation, Mr. 


Fletcher convinced him that there was something 
wrong about this matter. I don’t know what vou are 
quarreling about. 

Mr. Rank: All right. 
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Q. After March 18th, Mr. Ward, some time 
thereafter, you came to the west coast, did you? 

A. Yes. 

Q. And what was the date of your arrival on the 
west coast? A. April 27th. 

Q. 19542 A. 1954. 

Mr. Rank: I am goime to ask a leading ques- 

tion. If you [928] won’t object, it will save a half- 
hour. 
QO (bv My. Rank): “Mr. Ward, is if or as it 
not true that between March 18th and the time of 
your arrival on the Coast, vou discussed this gen- 
eral matter with the various other members of your 
family? A. Wes 

Q. And with General Strong? A. Wes 

Q. Now when vou arrived on the Coast, had you 
reached a decision as to whether or not you would 
terminate the contract or give a notice of termina- 
tion? Ie “Mo: 

Q. After vou arrived on the Coast, did you have 
a mecting or a conference with anv of the people 
out here that had been working for you? 

A. Yes. 

Mr. Phelps: Well, that’s immaterial, isn’t it 
if vour Honor please? I don’t see any—whether or 
not he had a meeting. 

Mr. Rank: It is a preliminary matber, our 
Honor. 

Mr. Phelps: IJsn’t it a question of what he ulti- 
mately did? Isn’t that—his language 

Mr. Rank: Well, I think there’s more to it than 
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this. [ am not going into the details of the con- 
ference or the reports. 

Mr. Phelps: Al) right all mght. [929] 

The Court: Well, let him answer that he had a 
meeting. You did have a meeting? 

The Witness: Yes, yes, I did. 

The Court: All right. 

Q. (By Mr. Rank): What was the date of that 
conference and with whom was it? 

A. “May Gth, and it was W. W. Freneho@nd 
Stanley Fleekner and Mi. Rank. 

Q. And where was it held? 

A, In Oakland. 

The Court: And when was the notice of eancel- 
lation given? 

Mr. Rank: May 12th. 

The Gouwrt: May 12tb. 

Q. (By Mr. Rank): Now thereafter, when did 
you make up your mind, as far as vou were con- 
eerned, that you wanted and were going to terminate 
the contract, give notice of termination ? 

Mr. Phelps: I object to that, if your Monte 
please, as incompetent, irrelevant and immaterial, 
doesn’t make any difference when he made up his 
mind so far as he himself is concerned. 

The Court: Well, of course you made some point 
about that. 

Mr. Phelps: Yes, but-—— 

The Court: I don’t think it is material, 1 don’t 
think either what ven have urged in connection 
with that or what [930] counsel is now attempting 
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to urge in connection with it is material legally to 
the matter. 

Mr. Phelps: Well, perhaps I didn’t express my- 
self the way I intended. 

Mr. Rank: IJ am very definitely trying to meet 
that very thing. 

Mr. Phelps: Perhaps I hadn’t expressed myself 
the way I intended, then. J meant it wouldn’t be ma- 
terial wherein this particular individual made up 
his mind for his own behalf: there were also others 
involved—eleven others, or whatever it is. 

The Court: Well, I read the deposition of Mr. 
Strong, which vou offered, and in which the facts 
with respect to that meeting were gone into. 

Mr. Phelps: Well, let’s go, let’s let him an- 
swer. 

The Court: I don’t consider that that is material, 
nor do T consider that. whether there was a meeting, 
how much they discussed it 

Myr. Phelps: I will withdraw the objection. 

The Court: Or, the only thing that counts, is 
whether or not the notice of cancellation was war- 
ranted. That’s all. 

Mr. Phelps: I will withdraw the objection. 

The Court: All right. I don’t think this means 
anything one way or another, but counsel has with- 
drawn the objection. 

Mr. Rank: TI have forgotten the question [931] 
now. 

Mr. Phelps: When did he make up his mind. 
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The Court: You asked him, I think, when he 
made up his mind. 

®...{(ByMr. Bank): Yes. 

A. The following day, on May 7th. 

Q. On May 7th. Did you communicate that fact 
to the people whom you were speaking for, that is, 
the other defendants and cross-defendants? 

A. I did, ves. 

Q. By letter? 

A. Yes. T should qualify that; to evervone except 
General Strong, who was on his way out. here then. 

Mr. Rank: Yes. 

Mr. Phelps: To save you time, with respect to 
that letter, it’s addressed to ‘‘ Dear Nephews, Nieces 
and Daughter,’’ and certainly is a self-serving docu- 
ment. I will objeet to it on that ground. 

The Court: Well, of course vou have offered 
in evidence this deposition of Strong. 

Mr. Phelps: I appreciate that, vour Honor. 

The Court: And in that you are endeavoring, I 
take it, to show that what the family were consider- 
ing was whether they should or should not take 
advantage of this default, and 

Mr. Phelps: This letter doesn’t meet that, Your 
Honor. 

The Comt: And I suppose this is some letter ad- 
vising the family? [9382] 

Mr. Rank: That he made up his mind. 

The Court: What he was going to do. 

My. Rank: That's all there is to it. 

Mr. Phélps: I[ will stipulate that by letter at 
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such and such a date, he advised—this letter was 
sent to nephews, nieces and daughter advising that 
he had made up his mind. Is that all right? 

Mr. Rank: Well, I mean, I want to put the 
letter in. 

Mr. Phelps: Stipulate—I won’t stipulate the 
letter may go in. Otherwise there is other self- 
serving statements in there. 

Mr. Rank: I don’t think there are any other self- 
serving statements in it. 

The Court: Let’s see the letter. 

Mr. Rank: I don’t like to take so much time 
on this, but I think it is something vou should read. 

The Court: Well, in view of counsel’s offer of 
stipulation, I see no reason why the letter can’t be 
marked. I don’t see anything in it beyond that. 

Mr. Rank: All right. 

The Witness: Could I explain one 

Mr. Rank: No, no, that’s all right, Mr. Ward. 

The Clerk: Defendant’s Exhibit AO filed into 
evidence. 


(Whereupon letter referred to above was re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AO.) [933] 


Q. (By Mr. Rank): Did My. Strong advise vou 
or report to you or tell you at any time that he like- 
wise had made up his mind to terminate the con- 
tract? 

Mr. Phelps: Objected to as hearsay. 

“&. He hadn't, no. 
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Q. (By Mr. Rank): I say, did he tell you as 
some time that he had made up his mind, report 


to you Ae Yes. 
Q. as his other attorney in fact? 
A. Yes. 
Q. And on what date was that? 
A. On May 11th. 
Q. Mav 11th, thank you. Now to another sub- 


ject, Mr. Ward. 

On Mav Ist, 1946, what company or companies 
owned the property over on Blue Creek, and to 
which was referred in the letter marked Plaintiff’s 
Exhibit 5, which is the letter of May Ist, 1946, from 
vou to Mr. Wilson? 

A. I recognize that. The Ward Redwood Com- 
pany and the National Bank of Bay City, Michigan. 

Q. Owned that property at that time? 

A. Owned that property at that time. 

Q. Now did you have further conference with 
Mr. Wilson or anv of his companies concerning the 
matter covered in that letter? 

A. JI think there was some correspondence at a 
later time. [984] That is along about 1949. 

Mr. Rank: T will skip that for a moment, if the 
Court pleases. I will come back to it if T ean find 
the document at recess. 

May I have that letter of Febrnary 16th? (0's 
Plaintiff's 


(Conversation among Court, counsel and 
Clerk regarding whereabouts of letter.) 
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Q. (By Mr. Rank): Mr. Ward, I show you De- 
fendant’s Exhibit 8 and will you explain the matter 
of the charges for the December logs, that is, the re- 
quest by you for a further payment on December 
logs and explain how you arrive at that? 

A. Well, let me see, now. I got home from Boston 
on March 24th and M1. Wilson had sent a payment 
on March 21st. My secretary was still not home. 
Some logging slips had come in packages, they were 
just piled up in the office there. I didn’t attempt to 
do anything with them until she got home. And 
then she checked them over and 

Q. Show you also vour letter of April 15th, 
Plaintiff’s Exhibit 6. ie Yeas. 

Q. Which is your reply to that. 

A. And I found this about them, that in the first 
instance Mr. Wilson had sent us a report back in 
January for December logs, showing a total amount 
payable of around $1,200, and then the next thing 
that came along was this letter of February [935] 
16th, which showed that almost three million feet 
of logs for December, or very nearly $15,000, but 
there was no report or logging slips, and then a day 


or so later came logging ships a ereat bundle of 
them, for the month of November and also the 
month of December. They came together. And then 
in March, March 21st, came this check. 

‘Well, everything was for a different amount. The 
logging slips added up to one amount and the 
check was for another amount, and the amount men- 
tioned in this letter of February 16th, of timber, 
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was for a different amount of timber from what the 
eheck was for in the letter of transmittal that we 
vot to the check. 

Q. So may J ask you this, Mr. Ward? Your 
letter of April 15th, is this not correct, that vour 
letter of April 15th advising Union Bond & Trust 
that they were some $2,300 short, was based upon a 
computation of the quantity set forth in the letter 
of February 16th, times $5? A. That*s mel 

Q. That’s correct. And then subsequently, after 
examining and analyzing all of the slips and pink 
ships that had been sent. you found that the actual 
amount that should have been billed for December 
was less? A. Yes. 

Q. And then—— 

Mr. Phelps: When was that, let’s 

Moy Rank: Well, that is May 13th. 

Mr. Phelps: Well, when did he find ont? 

Mr. Rank: Oh. 

Q. Well, when did vou diseover that? 

A. Well, my secretary finally got back on the 
10th or 12th of Apmil. Then she began to work at 
these things and in going through the slips that Mr. 
Wilson had sent for December, she found that there 


[936] 


were some January slips mixed in with them, and 
when those Jannary shps were sorted out, why, it 
made a difference. 

Q. And when would vou say that vou’ finally 
made the final eomputation that was included in the 
billing contained in the letter of Mav 13, 1954, to 
Mr. Wilson or to the Umon Bond & Trust? 
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A. Oh, well, that was after I got out here. 

Q. Sometime between April 28th and May 13th, 
is that correct? A. Yes, yes. 

Q. Now there has been some testimony, Myr. 
Ward—and calling Union Bond & Trust’s attention 
to shortages at various times. I show vou a letter of 
July 17th, 1953, and ask if you sent that letter to 
Union Bond & Trust, or your secretary did, at 
your direction ? Any es, tial s/s0, 

Q. Actually vou were in Europe at that time, 
were you not, Mr. Ward? [937] 

fe) TYat’s meht 

Q. But Iam using that as an example of how the 
shortages were computed. 

A. Yes, they were computed from Mr. Wilson’s 
own statements. 

Q. Yes. 

Myr. Rank: J will ask this be marked in evidence 
and 

Q. (By Mr. Rank): Now what do you mean 

The Court: Wait just a moment, now. 

Mr. Rank: Oh, sorry. 

The Clerk: Defendant’s Exhibit AP introduced 
and filed into evidence. 

The Court: AP? 

The Clerk: Yes. 

The Court: That is a letter of what date? 

The Clerk: July 17th, 1953, to A. K. Wilson by 
Gladys F. Browndige, Secretary to Mr. Ward. 


ew 
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(Whereupon letter referred to and identified 
above was received in evidenee and marked De- 
fendant’s Exhibit AP.) 


The Court: Now what does that letter say? I 
can't follow the testimony unless vou tell me what 
it is. 

Mr. Rank: Yes, it is really self-explanatory. 

“This will acknowledge receipt of letter dated 
June 25, 1953, from Coast Redwood Company by 
Paul C. Owens with reports of logs removed during 
the months [938] of March and April of 1953. We 
have also received the log tickets for the above 
amounts. Your report for the month of March 
shows a total of 1,170,577 feet, for which the pay- 
ment should be $5,852.78. However, vour check of 
June 24 for the month of Mareh was for $5,782.11. 
This would leave $70.67 as still owing on this ac- 
eount. Would vou therefore kindly send us a check 
for $70.67 in settlement of this difference?” 

I think it is self-explanatory. 

Q. (By Mr. Rank): Call vour attention now, 
Mr. Ward, to the reports—that is, the monthly re- 
ports. When, if at all, did vou receive the report 
for Union Bond and Trust logs for the months of 
November and December ? 

A. We have never had any report for the Unien 
Bond & Trust logs for the month of November and 
December, 

Q. Have vou ever at any time had any reports 
at all for the Union Bond & Trust logs? 
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A. No, we haven’t. 

Q. When did you receive the Union Bond & 
Trust scale slips for the months of November and 
December, 1953? 

A. They came about, well, they were sent on 
February 16th. I suppose they were received about 
February 20th. 

Q. About February 20th? 

A. Yes, they were postmarked, I think, Febru- 
ery 17th. [939] 

Q. February 17th, postmarked where? 

A. From Arcata. 

Q. Arcata. Now had vou at any time received 
prior to that time any pink shps from Union Bond 
& Trust, that is, for Union Bond logs? 

A No. 

Q. When did you receive the pink shps from 
Union Bond & Trust covering their logging for the 
June to October, 1953, period? 

Q. In August of 1954. 

Q. Did you receive any report, monthly report 
from Union Bond & Trust for logs removed by it 
during the month of January, 1954? nee No. 

Q. Have you received any monthly reports at all 
since that time for logs removed by Union Bond & 
Trust? A. No. 

The Court: For the year 54? 

Mr. Rank: ‘The year 54, yes. If the Conrt please, 
to just shorten this particular matter, on the matter 
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of the apphcation or the claim of offset on the mini- 
mum payment allegation in the complaint, I sug- 
gest that I simply offer some correspondence and 
one question and let it go at that. 

Mr. Phelps: Yes, good idea. 


(Conversation between counsel out of hearing 
of the Reporter.) [940] 


The Court: Well, while you are looking at that, 
we will take a brief recess. 


(Short reeess.) [940-A] 


Mr. Rank: May I offer, if the Court please, a 
group of correspondence mainly consisting of wires 
whieh have to do with the matter of the minimum 
payment. 

Mr. Phelps: There is no objection. 

The Court: Al) Ment. 

The Clerk: That will be Defendant’s Exhibit 
AS introduced and filed into evidence. 


(Whereupon, documents referred to above 
were reeeived in evidence and marked Defend- 
ant’s Exhibit AS.) 


Mr. Rank: I also offer a letter as the next 

The Court: What is the substanee of this ecor- 
respondence regarding the minimum payment? 

Mr. Rank: May [ ask one question of the wit- 
ness? 

The Court: All right. 

Q. (By Mr. Rank): My. Ward. in determining 
the amount due Blue Creek on the minimum pay- 


| 
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ment for 1949, what payments made prior thereto 
by Union Bond and Trust did you credit to the 
minimum ? 

A. All payments made from May 16th, 1948, and 
prior to May 15th, ’49—-from May 16th to May 
15th, °49. 

Mr. Rank: This group of correspondence per- 
tains to that; in other words, whether that was a 
eorreet application, what it was, and so forth. 

The Court: Do I have to read it? Is it of im- 
portance in [941] the matter? 

Mr. Rank: I don’t think so, but I think on the 
face of the contract that it 1s very important, and 
if it becomes necessary as part of their argument, 
as to whether or not they are entitled to this credit, 
then it may be necessary to read it. I think it is 
better just to put it in the record. 

The Court: You mean bearing upon the amount 
due under the contract? 

Mr. Rank: If you recall, the contract pro- 
vides 

The Court: A $40,000 minimiun. 

Mr. Rank: Myr. Ward in 1949 and 1950 billed 
Mr. Wilson for that $40,000 less payments that had 
been made in the prior year. There was a dispute. 
Mr. Wilson claimed he was entitled to credits for 
logs that had been removed but not paid for, and 
for logs and timbers left in the woods for which 
stumpage might be paid. And that is the basis of 
their contention that they were entitled to a further 
credit. 
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The Court: Well, as of an accounting on the date 
of eancellation ? 

Mr. Rank: That is their claim. May I ask Mr 
Ward one more question? 

Q. (By My. Rank): Mr. Ward, vou are damm 
iar, or are you familiar with the amount that Mr. 
Wilson claimed should have been credited to his 
account in further reduction of the 1949 minimum ? 
And JT am not asking vou about the dollars 
and [942] cents amount, but are you familiar with 
that item? 

A. Well, ves, I am familiar; T was asked for 
those credits, yes. 

Q. Did you in considering the minimum pay- 
ment due in 1950 eredit that particular item to the 
minimum ? A. Yes. 

Mr. Rank: In other words, it was a question of 
whether or not payment for logs that had been re- 
moved prior to May Ist, that payment was made 
after May 15th, should not have heen eredited 
against the minimum payment of 1949, and TI 
thought they had abandoned that. 

The Court: From 1949 on, I understood you to 
say that every year under the contraet all payments 
exceeded the minimum payment ? 

Mr. Rank: No, there was one more year, 1950. 
In 1950 there was still a balanee on the minimum. 

The Court: All right. 

Mr. Rank: J would lke to offer next a letter of 
July 20th, 1950, from A. IX. Wilson and Union Bond 
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and Trust to Blue Creek Redwood Company, which 
has to do with the 1950 minimum payment. 

Mr. Phelps: No objection. 

The Clerk: That is Defendant’s Exhibit AR in- 
troduced and filed into evidence. 


(Whereupon, letter referred to was received 
in evidenee and marked Defendant’s Exhibit 
AR.) [943] 


Q. (By Mr. Rank): Mr. Ward, I show you a 
eompilation and I will ask if that was prepared 
under your direction, showing the eredits made and 
given to Union Bond and Trust Company against 
the minimum payments due in 1949 and 1950? 

A. Yes. 

Mr. Rank: This, if the Court please, is more a 
matter of assistance to the Court, because it sets 
out plainly all payments. We will ask that it be 
marked Defendant’s Exhibit next in order. 

The Court: Defendant’s Exhibit AS introduced 
and filed into evidence. 


(Whereupon, compilation sheet referred to 
above was received in evidence and marked 
Defendant’s Exhibit AS.) 


Q. (By Mr. Rank): Mr. Ward, I show you 
Defendant’s Exhibit J, whieh consists of all the 
logging reports received from the Union Bond and 
Trust from January, 1953, on, ineluding the last 
report sent, and just ask you this: Are these similar 
in form or alike in form to the reports received at 
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all times during the prior years of the contract? 

Ae Wes! 

The Court: Do I understand that that had to 
do with the monthly recapitulations from January, 
19538, on? 

Mr. Rank: Yes; when we refer to monthly re- 
ports, if the Court please, that is what we are refer- 
ring to. [944] 

The Court: All mght. ' 

Mr. Rank: I don’t believe that this matter has 
eome up here, but there was a elaim made during 
the deposition that there was a possible contention 
on the part of Union Bond and Trust that Union 
Bond and Trust might be entitled to a deed to 
pareel one. You recall there are two pareels, the 
first one for $600,000 and to Pareel 2, there was an 
option which was subsequently exercised. I just 
don't know quite what they were getting at, but in 
view of that I would lke to offer a letter. 

The Court: I thought the stipulation was that 
there was $585,000 paid on this contraet. 

Mr. Rank: Yes, but I asked Mr. Wilson if he 
felt under the terms of the contract, if he so desired, 
he could pay an additional $35,000 and get a deed 
to Parcel 1 of the contract; that is, that they were 
separate and distinet purchases and sales. 

Mr. Phelps: IT have no objection to that. 

Mr. Rank: I just want to put this letter in. 
Nhis letter, if the Court please, is a letter dated 
December 4, 1950, addressed to A. IX. Wilson, presi- 
dent, Union Bond and Trust Company: 
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‘Pursuant to Paragraph 7 of the agreement dated 
May 1, 1946, between Blue Creek Redwood Com- 
pany, Ine., and yourself, this will notify you that 
the [945] United States Government has not pur- 
chased the real property referred to in Paragraph 7 
by the Ist day of December, 1950; and pursuant to 
said Section 7, said real property will, from and 
after the Ist day of December, 1950, be included in 
said Agreement of May 1, 1946; and become a 
part of ‘‘said lands,’’ and is subject to all of the 
terms and conditions of the said agreement. 

‘*Blue Creek Redwood Company, (signed) Harold 
L. Ward, President.”’ 


And Mr. Wilson did ultimately send his initial pay- 
ment on that additional purchase, Mr. Ward ? 

A. Yes. 

The Court: Defendant’s Exhibit AT introduced 
and filed into evidence. 


(Whereupon, letter from Ward to Wilson 
read above was received in evidence and marked 
Defendant’s Exhibit AT.) 


Mr. Phelps: That is the $25,000? 

Mr. Rank: Yes, that is the $25,000. 

© (By Mr Rank): Mr. Ward, since May Ist, 
1946, have you employed various persons to check 
operations in the woods, logging methods, and so 
forth ? A. Yes. 

Q. And have you since that date employed coun- 
sel to aid in [946] the administration of the contract 
insofar as it pertains to performance by Union 
Bond and Trust? “. «Yes. 
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Q. And have you made trips to the West Coast 
for the same purpose, namely, in the matter of the 
administration of the contract insofar as it apper- 
tained to the performance by Union Bond and 
Trust ? m&. Yes 

Mr. Phelps: All mght—Well, be has answered it. 

Q. (By Mr. Rank): What expense, total ex- 
pense, has blue Creek Redwood and the individuals 
who are now owners been put to sinee May Ist, 
1946, in the matter of the administration of the 
contract insofar as it appertains to the performance 
by Union Bond and Trust Company of the terms 
and conditions of the contract? 

Mr. Phelps: IRZf the Court please, that is objeeted 
to as incompetent, irrelevant and immaterial, with- 
out foundation, not binding on the plaintiff Union 
Bond and Trust Company. They ean expend a hun- 
dred thousand dollars or ten dollars; it 1s a matter 
for their judgment, not something that can be bind- 
ing on us, and it certainly has no releyaney to 
any of the issues of the case. 

The Court: I think there might be some possible 
relevaney as to expenditures made sinee—— 

Mr. Phelps: May 12th. [947] 

The Court: Sinee—what was the date Freneh 
was employed ? 


Mr. Phelps: Well, he was emploved 
The Court: No, no, the time that he was em- 

ployed 
Mr. Rank: January 29th? 
The Court: 1953? 
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Mr. Rank: No, 1954. 

The Court: There might be some relevancy as 
to expenditures made since January of 1954. 

Mr. Rank: That is correct. I don’t think there is 
any question about that. However 

The Court: But wp to that time I don’t think 
there would be. I don’t think the expenditures made 
in protecting the interests of the parties to the 
contract would be material. They, as counsel said, 
could have spent as much or as little as they wished 
in that regard. 

Mr. Rank: May we put it this way, if the Court 
please: It has already been established by his testi- 
mony that it was necessary to employ counsel, and 
so forth, in the administration—that if in the form 
of the decree, the Court feels that that may be 
material that that will be one of the matters that 
will be before the Court in the actual and final 
framing of the decree? 

The Court: You mean if the Court determines 
that the ascertainment of the amount of such ex- 
penses 

Mr. Rank: That is correct. [948] 

The Court: 
the decree—— 

Mr. Rank: That is correct. 

The Court: then the Court could always, of 
course, enter an interlocutory decree or leave the 
matter to a master or something of that kind, if 
that became necessary. 

Mr. Rank: That is satisfactory. And T might 
say to the Court that of course we don’t know all 


would be necessary in framing 
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of the expenses that we will be put to in this partie- 
ular matter, that is from January 29th on. Thatdé 
a matter that may be determined later, if necessary. 

Q. (By Mr. Rank): My. Ward, at thetime@ 
the execution of the May 1st, 1946, agreement, did 
you intend it to be a mortgage ? Ac "No. 

Mr. Phelps: Objected to as incompetent, Irrele- 
rant and immaterial. 

Mr. Rank: There is an allegation in the com- 
plaint that the parties, including Myr. Ward and 
Blne Creek, intended this to be a mortgage. T think 
this is a perfectly proper question to ask him, if 
he intended it to be a mortgage at that time in view 
of that allegation. 

Mr. Phelps: ‘The question is as a matter of law 
what the language means. 

The Court: Well, I don’t think it would make 
much difference what way he answered it. [949] 

Mr. Rank: Well, when vou make an allegation 
that the parties intended a certain thing, it would 


he a subject 

The Court: I wouldn't waste any time on that, 
Mr. Rank; IT am not going to pay any attention to 
that. 

Mr. Rank: <All right, I have just one more 
matter. 

Q. (By Mr. Rank): Mr. Ward, éalling Your 
attention to the eonversation vou had with Mr. 
Holter, in May, [ believe, of 1945, coneerning the 
continuance of the working out of a right-of-way 
agreement—do you recall that conversation ? 
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A. Yes, 

Q. Will vou relate to the best of your recollec- 
tion where it was held and what was said at that 
time ? 

Mr. Phelps: Objected to as hearsay. Mr. Holter 
was here. If you wanted to establish anything as 
to Mr. Holter, he should have been asked about it. 

Mr. Rank: Yes, certainly. He was here as a 
witness. 

The Court: You questioned him concerning that. 

Mr. Rank: As their witness. 

Mr. Phelps: Yes, your Honor. If the intent is 
to now impeach Mr. Holter, then the only proper 
way is to put the impeaching question, did he say 
so and so, so that he is referred to a specific matter. 

The Court: He may not be impeaching him. 

Mr. Rank: I want to confirm it. 

The Court: He may want to corroborate the tes- 
timony [950] that the witness gave. 

Mr. Phelps: He may very well, but if he does, 
then it becomes hearsay, if your Honor please. He 
can’t testify as to what Mi. Holter said. 

Mr. Cook: He was a party to the conversation. 

Mr. Phelps: Oh, no. Hither he accepts what Mr. 
Holter said, or he is going to impeach him. If he is 
impeaching him, he has to ask him an impeaching 
question. 

The Court: Is this testimony going to be con- 
firmatory of what Mi. Holter said ? 

Mr. Rank: It will be to a great extent con- 
firmatory. [951] 
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The Court: Well, I think probably your—— 
Mr. Phelps: You are not. challenging 
The Court: 
is hearsay. 
Mr. Phelps: Certainly. That is 
Mr. Rank: No, I will, Iam not going to argue 
the teclnicalities of that, but when one side offers 
one side of the conversation, with the adverse party, 
that adverse party is entitled to testify as to that 
conversation. That is my understanding of the Rule 
of Kvidenee. 
The Court: Oh, yes, if you offered it to contra- 
dict the testimony, of course. 
Mr. Rank: Well, whether it’s 
The Court: But if he is going to say that what 
Mr. Holter says was correct, then it becomes hear- 


objection would be good that it 


say. 

Mr. Rank: Well, I asked him to relate the con- 
versation, and it is a matter of, really a matter of 
interpretation of the effect of the conversation, and 
as he testified, as whether it 1s completely confirma- 
tory or not. Now just as a matter of pure, basic 
principle of evidence, if one side through a witness 
gives a conversation with the party on the other 
side, that party is entitled to give that conversation 
also. 

1} mean, it seem to me that’s basie. | think 
that the hearsay mile doesn’t apply to that, at least 
it. has never been my understanding of it. 

Mr. Phelps: Well, that is one thing we ean be 
sure of. [952] 
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The Court: Well, the testimony of the witness 
Holter was only admissible on the ground that it 
constituted some admission or statement of fact of 
Mr. Ward that was material to some issue in the 
case. Now upon that ground Holter could testify to 
what Ward said to him. Now if you want to dispute 
that, of course I think there’s no objection, no 
valid legal obstacle in the way of Ward, the witness 
Ward contradicting it. 

Mr. Phelps: Well, if your Honor please, the 
matter of conversation that you referred to came 
on cross-examination of Mr. Holter by Mr. Rank, 
and it’s 

Mr. Rank: I have no recollection whether it did 


or not. 

Mr. Phelps: That is my understanding, but 
whether it did or not, I don’t want to proceed on 
that assumption unless we can agree on it, but that 
is my recollection. 

The Court: Well, unless counsel will state that 
this is impeachment of that testimony, why, I would 
hold that the objection is good. 

Mr. Phelps: The rule is that before 

The Court: Well, I have ruled now, counsel. 

Q. (By Mr. Rank): Calling your attention to 
Plaintiff’s Exhibit 3, Mr. Ward, which is the Feb- 
ruary 29, 1954, letter, was there ever any agreement 
of right-of-way or rights-of-way between Sage and 
any of the Ward Companies executed? 

A. No. [953] 

Mr. Phelps: That calls for his opinion and con- 
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elusion and objeeted to as to the form of the ques- 
tion. 

The Court: Was there any written document 
exeeuted ? 

Q. (By Mr. Rank): Well, that’s what I meant 
to inquire, Mr. Ward. Any written doeuments? 

A. The answer is no. 

Mr. Rank: The answer is no. 

Q. Now, prior to the sale by the Ward interests 
to Union Bond & Trust and the Blue Creek interest 
to Union Bond & Trust, and prior to the date of 
the sales, insofar as you know them and have been 
brought ont here to the Sage people, were there 
any roads over the Sage and Ward properties in 
the colored area (indieating ehart) ? 

A. No. 

Q. Had there ever been any use, to vour knowl- 
edge by the Sage people of the Ward lands or the 
Ward people of the Sage lands for right-of-way 
purposes ? Ae ING: 

Mr. Phelps: If vou know. 

The Court: He said, to his knowledge. 

Mr. Rank: That's right. 

The Witness: T said no. My answer is no. 

Mr. Rank: “That’s all. 

My. Phelps: Tirst of all, My. Rank, I think there 
is a matter we ean establish. IT think it is in evi- 
dence, these stumpage—are these in evidenee? [954] 

Mr. Rank: Yes, that is in evidence. 

Mr. Phelps: And can we have a stipulation you 
obtained these on March 25, 1954? 

Mr. Rank: Yes, March 25th. 
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Mr. Phelps: All right. 
The Court: Yes, T was admitted. 

Mr. Phelps: It was stipulated those were ob- 
tained on March 25, ’54, your Honor, by Mr. Rank. 
Cross- Examination 

By My. Phelps: 


Q. Mr. Ward, in going over the correspondence 
‘I note that, and I refer you to Plaintiff’s Exhibit 27, 

—I note that this Exhibit 27 is an exhibit contain- 
ing the letters forwarding the cheeks, and then the 
letters of acknowledgment of various checks for 
the month covered by these letters. All right. Now I 
notice that in cach instanee in this exhibit, your 
letter acknowledging receipt of the check is within 
a matter of two or three days after the date of the 
letter sending them on to you airmail special deliv- 
ery, and I think one is as high as four days away. 

Is that your recollection, that in the ordinary 
course you would acknowledge those within a matter 
of routinely, within a matter of two or three days 
after you received those checks ? 

A. Well, when I was home and my secretary was 
home, yes. Otherwise, why, we might let it go until 
we were both there. [955] 

Q. And then I call your attention to your letter 
contained in Plaintiff’s Exhibit 6, Mr. Rank, to your 
letter of April 15, 1954. That is a letter in which 
you acknowledge having reeeived a cheek for 
$12,401.86, received with a letter of March 25th for 
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logs during Deeember, and state that it is short by 
some $2,364. You reeall that. letter? 

A. T recall the letter. This wasn’t an acknowl- 
edgment, like the others you speak of. This letter 
was written to call Mr. Wilson’s attention to the dis- 
erepancies. 

Q. Now was there any letter just simply ae- 
knowledging that eheck sent. in routinely two or 
three days after it was received ? 

A. No, neither my seeretary nor I were at home, 
and so that wasn't done. 

Q. When would you say 

A. At least, | doubt if it was done. 

Q. Now as a matter of fact, you delayed that 
beeause vou considered and wondered whether or 
not you should accept that check, knowing of this 
possibility of this diserepancy, isn’t that a faet, 
Mr. Ward? 

A. You mean delay this acknowledgment ? 

Q» Fes: A. Wo. 

Q. Did you during that 

A. This isn’t an acknowledgment, this was to 
‘all his attention to this diserepaney. [956] 

Q. On April 15, 1954, upon receiving that cheek 
for $12,401.86 did you discuss with anyone, the at- 


torneys or anyone else, as to whether or not you 
should accept that amount in view of the possibility 
of a diserepancy ? A. In April? 

Q. Yes: 

A. This is the eheek, now, that came in in Mareh. 

Q. Came in shortly after Mareh 2oth? 
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A. After Mareh 25th. Well, my recollection is, T 
simply deposited the cheek. 

Q. When did you deposit it? 

A. Well, I think probably—you see, I got home 
from Boston on the 24th of March. I think the 
eheck would have arrived about the same time. Now 


ordinarily if that happened, my secretary is away, 
IT deposit the checks and let the acknowledgments 
come on. later. 

Q. Now a moment ago vou told us that the rea- 
son that you didn’t make the routine acknowledge- 
ment was because you were away. Now you tell us 
that you were home by March 24th. 

A. I was home by March 24th, yes. 

Q. All right. Now the letter enclosing the check 
for $12,401.86 was sent from Arcata, as you have 
testified this afternoon? A. Yes. 

Q. And postmarked Mareh 25th? 

Mr. Rank: I don’t think he testified it was 
postmarked [957] at all. 

Mr. Phelps: All right. The letter—— 

Q. Was it not Mareh 25th that it was_post- 
marked, sir? 

My. Rank: May we suggest that the record is 
the best evidence of that? There is 

The Witness: Can I—I think I have a list of 
the checks in my pocket here. I can look at the 
dates. 

Q. (By Mr. Phelps): All right. 

A. Let’s see. Well, the date of the check was 
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March 27th. I think the date of the letter was Mareh 
25th, so I guess I am off when I say March 21st. I 
guess T was mistaken. 

Mr Phelps: ‘All right. 

Mr. Rank: What were the dates you just read? 

The Witness: The date of the cheek was March 
27th. That’s according to the list my secretary com- 
piled. 

Mr. Rank: Yes, it is in evidenee. 

The Witness: But my recollection is, T think the 
letter was dated March 25th. 

Q. (By Mr. Phelps): The 25th. And you were 
present at your office and home in Orehard Lake, 
Michigan, when you received that letter, weren't 
you? 

A. Yes, I would have been there by that time. 

Q. You would have heen back there? 

A. I would have been there by that time. 

Q. So the reason for not sending the routine 
acknowledgment. [958] then, was not beeause you 
were not there, as you just explained ? 

A. No, that isn’t it, that wasn't my explanation. 

Q. Well, T think—— 

Mr. Rank: Just let him fimsh his answer, Mr. 
Phelps. 

A. (Contimiing): Routine matters like that, 
I didn't try to take care of when my seeretary was 
away. T would wait until she would eome back and 
then she would write those things, and T waited 
until she came back, and as a matter of faet, until 
I wrote Mr. Wilson, pointing ont this diserepaney 
here, T didn't 


=r 
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Q. All right. Now when did you actually deposit 
that check for $12,000? 

Mr. Rank: If you recall, Mr. Ward. 

A. Well, if I recall—well, I don’t recall. I have 
no recollection about it, but the chances are I de- 
posited it three or four days after I got home, I 
imagine. [959] 

Q. It would be before the end of Mareh or the 
Ist day or two in April? 

fe Oh, | would think so, yes. 

Q. All right. Now before you deposited that. 
check, do you remember having any diseussion as to 
whether or not you should accept it in view of the 
possibility of this diserepancy ? A. No, no. 

Q. You didn’t do that? 

A. No, no discussion. 

Q. Did you have any discussion before you sent 
the letter of April 15th, whether you should send 
that letter before you—hefore you sent that letter, 
did vou have any discussion with your attorneys 
whether you should send it? 

i No, f didn’t. 

Q. Acted on your own? A. Yes 

Q. Now you have told us what your prior knowl- 
edge has been about this. Let me ask you this, sir. 
Under this contract, on April 2nd, 1954, vou were 
still acting under this contract and insisting on per- 
formance under this contract, weren’t you? 

Mr. Rank: To which we will object as calling for 
the conelusion of the witness and incompetent, ir- 
relevant and immaterial. [960] 
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The Court: Sustained, 

Mr. Phelps: I will get at the facet. then, if your 
Honor please. 

Q. (By Mr. Phelps): On April 2nd, TS5¢)4aiee 
Ward, did you not send a letter to Mi. Wilson read- 
ing as follows: 

‘Dear Art iS 

Mr. Rank: That is in evidence, is it not? 

Mir Phelps: It 1s) yes. 

Mr. Rank: We will stipulate the letter was sent. 

Mr. Phelps: Thank you, but the Court has not 
heard this, and just as vou have read letters, T 
should like, if T may 


Mr. Rank: | thought you read it when you put 
if in. 

Mr. Phelps: No, I had not. 

Q. (By Mr. Phelps): On April 2nd, 1954, then, 
it is stipulated that you write this letter: 

‘We have not received the logging report nor the 
logging slips from you on or before February 20th, 
1954, covering logs removed during the month of 
January, 1954, nor have we received the logging 
report from vou on or before March 20, 1954, cover- 
ing logs removed during the month of February, 
1954, as required under Paragraph 11 of our timber- 
land agreement with vou dated May 1, 1946, nor have 
we received payment as required under Paragraph 
2(d) of said agreement for the logs removed during 
said months of [961] January and February, which 
was due under said agreement at Orehard Lake on 
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or before February 20th, 1954, and Mareh 20th, 
1954, respeetively. 

‘**Please consider this letter as a notice of default 
from us in the performanee of said agreement, as 
to the above partienlars for os 


and there follows the language identieal as im the 
other default notiees. 

Now, so that on April 2nd, 1954, regardless of its 
legal effeet, sir, you were making demand upon 
the Union Bond and Trust Company for perform- 
ance as stated in this letter of April 2nd, 1954? 

Mr. Rank: To whieh we will object upon the 
ground the letter speaks for itself. 

The Court: Sustamed. 

Mr. Phelps: Well, on April 21st, and we can 
eover this quickly—on April 21st, 1954, vou sent 
another letter of like substance, identical in form as 
the one I last read to you, did you not, sir, except 
that it was for—eovered for logs removed during 
the month of March, 1954? 

Mr. Rank: We will stipulate that the letter 
was sent. 

Mr. Phelps.: All right. 

Q. (By Mr. Phelps): And at that time when 
you sent that demand and notice, that was just be- 
fore yon came west? 

A. Came west, that’s right, ves. [962] 

Q. You had already had, of course, these con- 
ferences with your family and General Strong at 
that time? 

A. Yes, we had been having some conferences. 
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Q@. And had reeccived reports from Mr. Rank, 
had vou not? A. Yes 

Q. Tad discussed the matter with lim 

Mr. Rank: Just a moment. Please let him finish 
his answer. 


Mr. Phelps: JI was just asking the fact. 

Q. (By Mr. Phelps): Had you received reports 
from Mr. Rank? A. Yes, that’s mght. 

Q. And had had the diseussions, just that you 
told us about just a few moments ago. Those that 
preceeded, of course, April 21st? 

Mr. Rank: T don’t think he-—— 

The Witness: Well, I don’t know what vou are 
talking about there. 

Mr. Phelps: All right. Just one moment, your 
Honor. I think that’s all. Thank you, Mr. Ward. 

Mr. Rank: Is that all? 

Mr. Phelps: Yes. 


(Conversation between counsel out of hearing 
of the Reporter.) 


Mr. Rank: That’s all, Mr. Ward. Thank you 
(Witness excused.) [963] 


Mr. Rank: Now if the Court please, there are 
two matters. One, the interrogatories. T don't know 
just what the proeedire is in that. but I would 
like the interrogatories and the answers to become 
part of the evidence in this matter. Now ean we 
furnish a set of the imterrogatories and the answers 
and have them marked in evidence ? 
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The Court: What interrogatories are you re- 
ferring to? 

Mr. Rank: The interrogatories from Mr. Wilson 
of Union Bond and Trust. 

The Court: You mean you are talking about in- 
terrogatories you propounded to—— 

Mr. Rank: Oh, yes, yes. 

The Court: And the answers? 

Mr. Rank: Yes, and the answers. 

The Court: They may be called to the attention 
to the Court: You don’t have to—— 

Mr. Phelps: Yes, they are on file. 

Mr. Rank: It may go a little further than that. 
Do you recall in the pretrial conference, we stipu- 
lated that as to certain amounts of logs, quantities 
of logs, particularly those delivered after January 
Ist, 1954, that they were as set forth in the inter- 
rogatories. That is one of the things I have in 
mind. Now 

The Court: Well, let the record show that the 
answers to the interrogatories are part of the evi- 
dence in this case [964] now. 

Mr. Rank: Thank you. I think that will cover it. 

Now the same thing is true with the record in the 
pretrial conference. I believe the Court made a 
suggestion that that could be made a part of the 
record in this matter, and there are stipulations 
and 

The Court: Well, all stipulations and 

Mr. Rank: All proceedings 

The Court: Also stipulations and documents ad- 


990 Harold L. Ward et al., vs. 


mitted in evidence in the pretrial conference will 
be considered as a part of the trial record. 

Mr. Phelps: And the stipulations entered into at 
the pretiral may be considered to be stipulations for 
the purpose of the trial? 

The Court: Tsay, all stipulations and doeuments 
admitted in evidence at pretrial will be considered 
a part of the trial record. 

Mr. Phelps: Yes, your Honor. 

The Court: That is what vou want, isn't it, both 
sides ? 

Mr. Phelps: Right. 

Mi. Rank: Yes, that isesatisfactore. 

Now Mr. Phelps, what shall we do with these 
books? We have a stipulation as to Q, P and R, I 
believe. Is that covered by the stipulation, P. Q 
and R? 

Mr. Phelps: Yes. [965] 

Mr. Rank: Those inelude 

Mr. Phelps: And the same stipulation ean cover 
Exhibit X. 

Mr. Rank: Yes, that’s—let’s do that with [Ex- 
hibit X, too. 

Mr. Phelps: All right. 

Mr. Rank: Defendant rests—Oh, just a moment, 
if the Court please. 

Mr. Cook has just called my attention—Mr. Cook, 
would you step up? 


(Conversation among counsel out of the hear- 
ing of the Reporter.) 


Mr. Rank: Tf the Court will just bear with me 
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for one moment. When you are trving to clean up 
the tail ends of the case and most of it has been 
put in by the other side, it’s a little difficult at 
times. 

If the Court please, we would like to introduce 
the following from the deposition of Mr. A. K. Wil- 
son. I understand the deposition, the original has 
not been filed, has it, Mr. Phelps? 

Mr. Phelps: It hasn’t, but that won’t make any 
difference, because I have it right here and it can be 
filed. We waived signature. 

Mr. Rank: Yes. 

Mr. Phelps: But I don't understand that that’s 
the proper [966] way to introduce a portion of the 
deposition. What is it you want? Just show me 
quickly. 

Mr. Rank: No—pertaining to construction, all— 
a little over a half a page (indicating). 

Mr. Phelps: I don’t think this is a proper way, 
but if you want to stipulate to that portion of it, I 
will stipulate as long as you Just fix the time that 
you are referring to. 

Mr. Rank: Yes, yes. I think it is, but we have 
the right to offer it. The time referred to in the 
following questions and answers is prior to January 
30, 1953. It pertains to road construction and so on. 
And the question—or will you stipulate there was 
the question 

Mr. Phelps: I will stipulate these questions were 
asked and these answers were given on the taking 
of the deposition. 

Mr. Rank: (Reading). 
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“Coast Redwood Company owns its own equip- 
ment, did it? 

‘‘Answer: Yes. 

‘‘And performed the logging itself ? 

‘Answer: Yes. 

‘*Maintained the shop? 

‘“Aviswer: es. 

“Trucks and maintains the road? 

“Yes. 

“Union Bond and Trust had nothing to do with 
the [967] construction of the reads at that time? 


‘‘CWitness shakes head in negative manner.) 


“Mr. Rank: JI don’t know whether vou heard 
the answer. 

‘Answer: No, excuse me.”’ 

‘That’ seal. 

Mr. Phelps: his is prior to January 

Mr. Rank: January 30, 1953. That is prior to the 
debtor proceedings of Coast Redwood. 

The Conrt: Now does that 

Mr. Rank: We rest: 

(Defendant Rests.) 

The Court: Exeept for such matters as you 

might wish to correct. does that conelude the testi- 


mony on both sides? 

Mr. Phelps: Yes, your Honor. 

Mr. Rank: Yes, your Honor. 

Mr. Phelps: The Clerk has just handed me three 
documents. T was just checking, they are only in 
for identifieation and T think as to each, they won't 
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serve any purpose by being added to the record, so 
—they are the checks, those checks which 

Mr. Rank: Well, they are vours, aren’t they? 

Mr. Phelps: Yes, they are all mine. I just 
wanted to [968] show them to you. 

Mr. Rank: Yes, they are withdrawn, are they? 

Mr. Phelps: They can be withdrawn, yes, and 
the record will show the numbers as I read them off 
to your Honor. 

The Clerk: Better leave them in. 

Mr. Phelps: The Clerk says leave them in, and 
he knows how he wants to run his desk. 

The Court: <All right. 

Mr. Rank: For the record, may we just renew 
all our motions that we made at the close of the 
Plaintiff’s case? 

The Court: All right, the record will so show. 


(Whereupon, both sides having rested, a dis- 
cussion was had among Court and counsel re- 
garding the further progress of the matter, 
which was reported but not here transcribed.) 

(Whereupon, an adjournment was taken in 


the instant cause until 2:00 o’clock p.m., Thurs- 
day, December 2, 1954.) [969] 
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December 3, 1954, 10:00 A.M. 


* * * 


Mr. Rank: ATI Tight, my idea of the deeReq@as 
this, that we have to be given the land. They have 
paid us £586,000. That we should be ordered to pay 
them a figure starting with the $586,000. We are 
entitled to certain credits under that, certain ben- 
efits that they have received, the minimum of 
which [18*] would be the contract price for the 
quantity of timber removed. 

The Court: The contract price 

Mr. Rank: The minimum. 

The Coit: “5% 

Mr. Rank: Yes, yes, the minimum that)wWe 
should be entitled to would be the contraet price 
for the timber removed. There has been approxi- 
mately, I think, 93 milhon—I mean, that is a matter 
of 


The Court: You are talking abont the total 
amount? 

Mr. Rank: “Yes. 

The Court: From the beginning of the contract? 

Mr. Rank: Oh, yes. 

The Court: And how much does that amount to, 
approximately ? 

Mr. Rank: Well, around $500,000, I believe, 
worth of timber. There has been a little less than 
a hundred, there has been 93 million feet of timber 
removed. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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The Court: Yes? 

Mr. Rank: 93 million fect of timber removed at 
$5. 
The Court: And you have been paid $586,000? 
Mr. Rank: We have received $586,000. 

The Court: All right. 
Mr. Rank: And we should be entitled at least 
to the credit of the contract price on the timber. 

The Court: Well, what is that? That’s about 
$465,000 ? 

Mr. Rank: Yes, yes. [19] 

The Court: All right. 

Mr. Rank: Now there is the basis of framing the 
decree. 

The Court: I still don’t get the effect of that. 
What do you mean by that? 

Mr. Rank: My last statement? 

The Court: Yes. You should at least be—oh, T 
see, 

Mr. Rank: Oh, well, they have taken the timber. 

The Court: That is the minimum amount you 
are entitled to under the contract, ves. 

My. Rank: Yes, oh, yes. Yes. In other words, 
following the principle of these cases, they have 
made a part 

The Court: If you want to take back the land, 
then you should get back the land as is? 

Mr. Rank: That’s right. 

The Court: And be entitled to keep the purchase 
price of the timber removed ? 

Mr. Rank: Yes. 

The Court: The agreed price of the timber re- 
moved. 
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Mr. Rank: Yes, yes. I kind of—I want to nal 
sure I follow you on that. : 
The Court: That would mean a difference GH 
about $121,000. . 
Mr. Rank: Yes. Actually it comes down to this. 
They have paid us $180,000 more than the 
The Court: Oh, yes, because there has been 
Mr. Rank: Advance payments. [20] 
The Court: That difference in fact is $186,000? 
Mr. Rank: Yes, yes, to which we would be en- 


titled. Of course, then they owe us money for timber 
which they removed, but there’s about $185,000 dif- 
ference, and I think 

The Court: Then you would have to deduet from 
that, according to your theory 

Mr. Rank: The money they 

The Court: the amounts they owe, which is 
about 

Mr. Rank: $75,000 or $80,000. 

The Court: So that would leave about $105,000 
or $110,000. 

Mr. Rank: Whatever they might, whatever they 
may pay. 

The Court: That vou would have to pay them to 
keep the land. 

Mr. Rank: Whatever it might be, that’s correet. 

The Court: Now I understand. That is the first 
time that has been stated. 

Mr. Rank: That has been my theory, I mean, 
that has been my thinking in this right from the 
very outset. Of course it is the first time we have 
had an opportunity to discuss it. Now may I just 


ee 
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give one more example—maybe not—but may I just 
take five minutes 

The Court: I just want to crystallize that so I 
ean get it clearly, now. Your point, then, is that 
under the California law, since this, in your opinion, 
on the evidence was a wilful and grossly negligent 
breach of the contract, that [21] under the more 
recent California decisions the only relief that the 
defendant can have by virtue of these reciprocal 
demands between the parties here is that he may get 
the difference between what the defendant has al- 
ready received under the contract and what he 
would be entitled to receive? 

Mr. Rank: That’s right. In other words, he is 
entitled to his 

The Court: That’s not relief which the section 
grants him, but it’s relief which the decision, on 
the principles that have been extended by the Cali- 
fornia decisions, he would be entitled to? 

Mr. Rank: That’s right. In other words, to pre- 
vent a punitive damage. 

The Court: And that the purpose of that is to 


prevent 
Mr. Rank: Punishment. 
The Court: punishment of the defendant? 


Mr. Rank: That’s right. 

The Court: That’s your position? 
Mr. Rank: That’s my position. 
The Court: All right. [22] 


* * * 
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[Endorsed]: No. 14996. United States Court o 
Appeals for the Ninth Circuit. Harold L. Ward, 
et al., Appellants, vs. Union Bond & Trust Com- 
pany, a Corporation, Appellee. Transcript of Ree- 
ord. Appeal from the United States District Court 
for the Northern District of California, Southern 
Division. 


Filed January 11, 1956. 


/s/ PAUL P. O’BRIEN, j 
Clerk of the United States Court of Appeals for the © 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


No. 14996 


| HAROLD L. WARD, ect al., 
Appellants. 
Vs. 


UNION BOND & TRUST COMPANY, a Corpora- 
tion, 
Appellee. 


STATEMENT OF THE POINTS TO BE 
RELIED UPON BY APPELLANTS 


The following points will be relied upon by ap- 
pellants: 


(1) The District Court erred in allowing ap- 
pellee (a wilfully defaulting vendee) to complete the 
contract (by paying the balance of the purchase 
price plus attorneys’ fees, interest and certain of 
appellants’ costs and expenses) and obtain title to 
the land sinee, under the applicable California law, 
a wilfully defaulting vendee is not entitled to rein- 
statement of a contract terminated by the vendor 
because of the wilful defaults of the vendee. 


(2) The District Court erred in concluding that 
justice and equity required that appellee be allowed 
to complete the contract since, under the applicable 
California law, (a) restitution of the amounts paid 
by him in excess of the damages sustained by the 
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vendor is the only equitable relief from a forfeiture 
and penalty (assuming, but not coneeding, that there 
was a forfeiture and penalty in this ease) to whieh 
a wilfully defaulting vendee may be entitled and 
(b) appellee’s defaults and conduct under the con- 
tract were such as to require in any event that it be 
denied all equitable relief. 


(3) (a) The District Court erred in finding and 
concluding that a forefeiture and penalty resulted 
from the termination of the contract. 


(b) The District Court erred in finding and 
coneluding that a forfeiture and penalty resulted 
from the termination of the eontract in the absence 
of (1) a finding as to whether the amounts paid by 
appellee exceeded the damages sustained by appel- 
lants and (2) a finding as to the reasonable value of 
the use of the property during the eight vears dur- 
ing which appellee was in possession of the prop- 
erty. 


(ec) The District Court erred in finding and con- 
cluding that a forfeiture and penalty resulted from 
the termination of the contract since (1) there is no 
evidence in the record as to whether the amounts 
paid by appellee exceeded the damages sustained by 
appellants and (2) there is no evidence in the reeord 
as to the reasonable value of the use of the property 
during the eight years during which appellee was in 
possession of the property. 


/s/ CARLETON L. RANK, 
/s/ HERMAN COOK, 
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HARDIN, FLETCHER, COOK 
& HAYES, 


By /s/ CYRIL VIADRO, 
Attornevs for Appellants. 
Service of copy admitted. 


[Endorsed]: Filed January 23, 1956. 


[Title of Court of Appeals and Cause. ] 


STIPULATION AS TO PRINTING 
OF RECORD AND RELATED MATTERS 


It Is Hereby Stipulated as Follows: 


if 
On the terms and conditions hereinafter stated in 
paragraphs IJ to V, both inclusive, no parts of the 
record except those specified in this paragraph J 
need be printed. The following parts of the record 
shall be printed (including, unless otherwise indi- 
eated, all documents attached thereto) : 


(1) Complaint 

(2) Answer and Cross-Complaint 

(3) Affidavits of S. L. Fleckner and Ernest 
Harvey attached to Notice of Motion for Injunction 
Pendente Lite 

(4) Interrogatory numbers 1 through 66 of De- 
fendants and Cross-Complainants Addressed to 
Plaintiff and Cross-Defendants 

(5) Answers to Interrogatories 

(6) Answer to Cross-Complaint 

(7) First Amended Complaint 
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(8) Answer to First Amended Complaint 

(9) Amendment to Cross-Complaint on its Face 

(10) Opinion 

(11) Enmgrossed Findings of Fact and Conelu- 
sions of Law and Interlocutory Decree (filed March 
8, 1955) 

(12) Order Fixing Defendants’ Damage Pursn- 
ant to Paragraph 2 of Interlocutory Decree 

(13) Order (directing the deposit of funds with 
the Clerk of the Court; filed August 15, 1955) 

(14) Findings, Conclusions, Judgment and De- 
erce (filed August 23, 1955) 

(15) Notice of Motion for New Trial and to 
Amend Findings and Conclusions (exeluding the 
points and authorities attached thereto) 

(16) Order re Exhibit Upon Hearing on Set- 
tlement of Findings (filed September 13, 1955) 

(17) Order Denving Defendants’ Motion for a 
New Trial and to Amend Findings and Conclusions 

(18) Order (directing Clerk to execute grant 
deed; filed October 7, 1955; excluding the grant 
deed and all other documents attached to the order) 

(19) Notice of Appeal 

(20) Designation of Contents of Record on Ap- 
peal (filed in the District Court) 

(21) This Stipulation 

(22) Statement of the Points to Be Relied 
Upon by Appellants (filed in the Court of Appeals) 

(23) The reporter's transcript of all the pro-- 
ceedings at the trial (November 22, 23, 24, 26, 29, 
30, December 1, 1954) with the exeeption of (a) 
pages 3 to 52, both inclusive, and (b) the testimony 
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of Edwin O. Holter, Jr. (November 28, 1954, pages 
153-178, both inclusive) 

(24) Pages 18 (beginning with line 21) to 22 
(ending with hne 20), both inclusive, of the report- 
er’s transcript of the oral argument on December 
3, 1954 

ie: 

None of the exhibits transmitted to the Court of 
Appeals need be printed in the transeript. Instead, 
the parties will either print as an appendix to their 
respective briefs the exhibits (or parts of exhibits) 
which can conveniently be printed and which they 
deem material, or designate in their respective 
briefs the exhibits (or parts of exhibits) which 
they deem materia] but which cannot conveniently 
be printed. 

ET, 

The parties may also print in their respective 
briefs such excerpts from the typewritten reporter’s 
transeript of the pre-trial conference of Novem- 
ber 8, 1954, as they deem material. 


TY. 

All exhibits printed or designated in accordance 
with this stipulation and all excerpts from the re- 
porter’s transcript of the pre-trial conference 
printed in accordance with this stipwation shall be 
deemed to be material parts of the record on appeal 
as if they were printed in or otherwise reproduced 
as part of the printed transcript. All exhibits (or 
parts of exhibits) designated but not printed may 
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be considered by the Court of Appeals in their 
original form. 
¥. 

No part of the record transmitted to the Court 
of Appeals by the Clerk of the District Court shall 
be deemed material to the consideration of the ap- 
peal unless it is printed in the transcript or printed 
in one of the briefs or designated in one of the 
briefs in accordanee with the terms of this stipula- 
tion. 


/s/ CARLETON L. RANK, 
/s/ HERMAN COOK, 


HARDIN, FLETCHER, 
COOK & HAYES, 


/sf/ CYRIL VIADRO, 
Attorneys for Appellants. 
/s/ eB DUNNE, 
75/ OULSein ’ Hinges, 
/s/ (Indistinguishable. } 


DUNNE, DUNNE €& PHEDRS 
Attorneys for Appellee. 


[Isndorsed]: Filed January 23, 1956. 


